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REQUEST FOR DIRECT APPELLATE REVIEW

Pursuant to Rule 11 of the Massachusetts Rules of

Appellate Procedure, defendant Jaime Resende requests

direct appellate review by this Court of decisions by

the Plymouth Superior Court: (1) reinstating defendant's

previously-dismissed armed home invasion indictment

following his acquittal of felony murder based upon the

predicate felony of armed home invasion; and (2) denying

defendant's Rule 30(a) motion for release from unlawful

restraint on his prior conviction for armed assault with

intent to rob following his acquittal of felony murder

based upon the equivalent predicate felony of attempted

armed robbery.

PRIOR PROCEEDINGS

On September 21, 2007, indictments were returned

against defendant, charging him with first degree

murder, armed home invasion, and armed assault with

intent to rob. His co-defendant Kenston Scott was

indicted for murder in the first degree, armed home

invasion, and illegal possession of a firearm.

On May 27, 2010, after an eight-day trial ( "the

first trial"), defendant and Scott were found guilty of

first degree felony murder with armed home invasion as

the predicate felony, and armed home invasion. In
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addition, defendant was found guilty of armed assault

with intent to rob, and Scott was found guilty of

illegal possession of a firearm. Defendant and Scott

were sentenced to life without parole for first degree

murder, the armed home invasion indictments were

dismissed as duplicative of the felony murder

convictions, defendant was sentenced to a concurrent 18-

20 years for armed assault with intent to rob, and Scott

was sentenced to a concurrent 4-5 years for illegal

possession of a firearm.

Defendant and Scott filed notices of appeal to this

Court from their convictions, and the appeal was entered

on this Court's docket on November 29, 2011. In March,

2012, defendant and Scott filed motions to stay the

appeal on the ground that they intended to file motions

for a new trial in Plymouth Superior Court. In April,

2012, this Court stayed all appellate proceedings in the

case pending the disposition of the defendants' motions

for a new trial, which were filed in June 2012, and

remanded the motions to the Plymouth Superior Court.

On June 4, 2013, the Plymouth Superior Court (Chin,

J.) allowed defendant's and Scott's motions for a new

trial with respect to their convictions for first degree

murder, and denied the motions to the extent that they
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sought a judgment of acquittal on the ground that there

had been insufficient evidence of felony murder. The

court also denied defendant a new trial on his

conviction for the armed assault with intent to rob.1

See Findings of Fact, Rulings of Law, and Order on

Defendant Kenston Scott's Motion for Post-Conviction

Relief; and Defendant Jaime Resende's Revised Motion for

a New Trial. (Dkt. Entry 109, Add. 10)

On June 28, 2013, defendant filed a notice of

appeal in Superior Court "from the Order of the Superior

Court, entered on June 4, 2013, to the extent that it

denied the relief sought in his Revised Motion for a New

Trial." Co-defendant Scott also filed a notice of

appeal from the Superior Court's order. However, on or

about January 2, 2014, defendant filed in Plymouth

Superior Court a Withdrawal of Defendant's Notice of

Appeal from the Order of the Superior Court entered on

June 4, 2013. Defendant filed a copy of this notice

with this Court in a letter dated January 2, 2014, in

1 Defendant had argued that he was entitled to a new
trial with respect to all of his convictions on the
ground that his right to confrontation under Bruton v.
United States, 391 U.S. 123 (1968), had been violated
by the introduction in evidence, over objection, of a
statement of his non-testifying co-defendant, Kenston
Scott, which implicated defendant in a plan to rob the
victim of drugs and money.



which counsel explained that his intention was to

withdraw the appeal to this Court from the order of June

4, 2013. This Court's docket shows that a motion for

withdrawal of appeal of defendant was allowed on January

6, 2014. Co-defendant Scott, however, proceeded with his

appeal from the order of June 4, 2013.2

In withdrawing the appeal from the order of June 4,

2013, denying, in part, defendant's revised motion for a

new trial, it was. the intention of counsel to go forward

with the new trial of the murder indictment that had

been allowed. Since co-defendant Scott's appeal from

the order allowing his motion for a new trial was

pending in this Court, defendant was set to be tried

alone on his indictment for first degree murder in

February, 2015.

In anticipation of the second trial, the

Commonwealth stated its "intention to allege Attempted

2 On September 24, 2015, this Court affirmed the
Superior Court order denying Scott's request on his
motion for post-conviction relief for a finding of not
guilty on the charge of murder in the first degree,
with armed home invasion as the predicate felony. This
Court held that the Superior Court had not erred in
its conclusion that "the evidence at trial was
sufficient to support a finding that there had been
two separate and distinct assaults, and therefore that
the felony-murder conviction was not legally deficient
under the so-called merger doctrine." Commonwealth v.
Scott, SJC No. 11097, slip op. at 4.
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Armed Robbery as the felony underlying a theory of first

degree murder. "3 Prior to the February, 2015, trial,

the Commonwealth notified defendant that it was

additionally proceeding on the theory o~ felony murder

with armed home invasion as the predicate offense.4 The

Commonwealth then filed a motion to "reinstate" the

armed home invasion conviction which had been dismissed

as duplicative of defendant's felony murder conviction,

and to permit the admission of a record of that

conviction in evidence at the trial. The trial judge

declined to rule on this motion, and the Commonwealth

filed a petition pursuant to G.L, c. 211, ~3, in the

Single Justice Session of this Court seeking this

relief. On February 4, 2015, the Single Justice

(Duffly, J.) denied the petition on the ground that

since the trial judge had -not denied the Commonwealth's

motion the Commonwealth had "not thereby been precluded

from introducing evidence of the armed home invasion."

Judgment at 4.

3 Commonwealth's Answer to Defendant's Motion to
Identify Independent Felonious Assault, 9[1. (Dkt.
Entry 133, Add. 11)

4 Commonwealth's Amended Answer to Defendant's Mot-ion
to Identify Independent Felonious Assault. (Dkt. Entry
164, Add. 13)



At the second trial; which began on February 3,

2015, the Commonwealth proceeded on the first degree

murder indictment on theories of deliberate

premeditation and felony murder based on the predicate

felonies of armed home invasion and attempted armed

robbery. Defendant's motion to bar a retrial on the

theory of deliberate premeditation, on the ground that

there had been insufficient evidence of deliberate

premeditation at defendant's first trial and his retrial

on that theory would violate double jeopardy, was

denied.

The Commonwealth introduced the same evidence as it

did at the first trial, with the exception of the

statement of co-defendant Scott which was inadmissible

against defendant. Vernon Newberry, who admitted his

complicity in the planned robbery and was granted

immunity, was the only witness who implicated defendant.

All of the testimony of the other witnesses was

identical to their testimony in the first trial and all

of the physical and documentary evidence was the same.

The second trial lasted eight days and at the close of

the evidence the trial judge effectively granted

defendant's motions for required findings of not guilty

on the theory of deliberate premeditation because of

7



insufficient evidence of intent, and on the theory of

felony murder based on the predicate felony of armed

home invasion because there was insufficient evidence

that the assault causing the victim's death was separate

and distinct from the assault that was an element of

armed home invasion. He submitted the case to the jury

on a theory of first degree felony murder based on the

predicate felonies of attempted armed robbery and

attempted unarmed robbery.5

On February 13, 2015, the jury returned a verdict

of not guilty, and defendant was discharged on the

murder indictment. He remains in custody, however, on

his conviction for armed assault with intent to rob on

which his appeal in SJC No. 11097 is still pending.

Immediately following defendant's acquittal, the

Commonwealth again .moved to enter a conviction and to

sentence defendant on the dismissed armed home invasion

indictment, but the trial judge refused to entertain the

motion. On March 30, 2015, the Commonwealth filed its

Renewed Motion to Reinstate Defendant's Conviction For

Armed Home Invasion. It argued that defendant's prior

conviction of armed home invasion had been dismissed

5 The judge also instructed on second degree felony
murder based on the predicate felony of illegal
possession of a firearm.



after his conviction of felony murder in the first trial

only because it had merged with the murder conviction

and was therefore duplicative, but now that he had been

acquitted of murder there was no merger and the

conviction should be reinstated.

On June 9, 2015, the judge who had presided at the

first trial (Chin, J.) reinstated defendant's armed home

invasion conviction on the ground that "[t]he armed home

invasion conviction is no longer duplicative because

Resende ultimately was acquitted of felony murder."

(Dkt. Entry 207, Add. 25) On June 29, 2015, Judge Chin

sentenced defendant on the armed home invasion

conviction to 20 years to 20 years and a day, to run

concurrently with defendant's 18-20 year sentence for

armed assault with intent to rob.

On April 6, 2015, defendant filed a Motion for

Release from Unlawful Restraint pursuant to Mass. R.

Crim. P. Rule 30(a) on the ground that his acquittal at

his second trial of felony murder based on the predicate

felony of attempted armed robbery required, under double

jeopardy principles, that his prior conviction of the

equivalent offense of armed assault with intent to rob

be vacated. In his Memorandum and Order of June 9, 2015,

Judge Chin denied this motion on the ground that he



could not logically conclude that "the second jury found

insufficient evidence to convict [defendant] of the

underlying felony of armed assault with intent to rob or

otherwise found him not guilty of that crime." (Dkt.

Entry 207, Add. 22)

On June 29, 2015, defendant filed notices of appeal

to the Appeals Court from Judge Chin's June 9, 2015

order reinstating defendant's armed home invasion

conviction and denying his Rule 30(a) motion for release

from unlawful restraint. This appeal was docketed in

the Appeals Court on October 2, 2015, as No. 2015-P-

1348.

FACTS RELEVANT TO THE APPF'AT,

The relevant facts, based on the testimony and

exhibits at the first trial, are as follows: Vernon

Newberry testified, pursuant to a grant of immunity,

that defendant asked him if he knew of~ someone who would

help defendant commit a robbery at a residence in

Brockton where there was money and drugs. Tr. 5/19/10,

3:169. Newberry then contacted co-defendant Kenston

Scott, who said he would do the "stick-up." Id. 3:173..

On the night of Thursday, November 16, 2006, Newberry,

Scott, defendant and his brother, and a person by the

name of Eric Davis, known as "E," allegedly met together
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at a home in Brockton to plan the robbery. Id. 3:174-

177. According to Newberry, they all left the house

later that night or early the next morning. Scott and

"E" drove together in one vehicle, defendant and his

brother in another, and Newberry in a third. Id. 3:177.

On the way to the victim's residence, Newberry stopped

in a parking lot of a housing project to wait, and the

two other vehicles continued in the direction of 405

Plain Street, Brockton, which was the residence of

Nelson Pina, his girlfriend, Julia Codling, and their 11

year-old son. Id. 3:180.

Julia Codling was the only witness to testify as to

the circumstances surrounding the fatal shooting of

Nelson Pina in the early morning hours of November 17,

2006. She testified that she and Pina had been awakened

when their doorbell rang between 12 and 1 A.M. Id.

3:102. When she and Pina went to the front door, a

person she saw through the window, and who she later

identified as Scott, said that his car had broken down

and asked if he could use the telephone to call AAA for

assistance. Id. 3:107-108; Tr. 5/24/10, 2:176. Pina

went to the basement to get their pit bull for

protection and told Codling to go back to the bedroom.

Tr. 5/19/10, 3:112. When she looked out the window from
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the bedroom she saw an automobile with its hood raised

and its hazard lights flashing parked in front of the

house, and she saw Scott walking down the steps of their

house talking on their cordless phone. Id. 3:113-115.

Codling saw another person, who she did not identify,

get out of the driver's side of the vehicle, put on a

black hoodie, and open the trunk of the car and look

inside. Id. 3:116. She heard Scott say "He`s here" to

the other person and then walk back up the steps to the

front door. Id. 3:119. At this point, Codling left the

window and started to run to the front door. Before she

arrived, however, she heard a struggle that sounded as

if Pina was trying to close the door and Scott was

trying to push his way in, followed immediately by four

gunshots. Id. 3:121-122. She did not see what happened.

She hid, called 911, and remained hidden until the

police arrived. Id. 3:124.

Pina was found lying on the floor in the kitchen

area. Tr. 5/20/10, 4:185. He died as a result of a

single gunshot wound from a .32 Cal. semi-automatic

pistol that pierced his heart and both lungs. Tr.

5/21/10, 5:24. .Shell casings from the pistol were found

near Pina's body. Tr. 5/20/10, 4:183, 185. A .357 cal.
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revolver from which one round had been fired was found

on the floor between Pina's legs. Id. 4:169.

ISSUES OF LAW RAISED BY THE APPEAL

1. Whether the indictment for armed home

invasion, which had been dismissed as a duplicative

after defendant's first trial at which he was

convicted of felony murder based on the predicate

felony of armed home invasion, can be reinstated and a

sentence imposed after being granted a new trial and

being acquitted of felony murder based on the

predicate felony of armed home invasion at the second

trial.

2. Whether defendant's acquittal of felony murder

based on the predicate felony of attempted armed

robbery at a second trial requires that his conviction

at his first trial of the equivalent offense of armed

assault with intent to rob be vacated, when the

evidence presented at the second trial was identical

to the evidence presented at the first trial.

ARGUMENT

1. The trial court violated defendant's right not
to be placed in jeopardy twice for the same
crime when it entered a conviction for armed
home invasion after defendant was acquitted of
felony murder based on that predicate felony.

It is well settled that the law does "not
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consider the crime generally described as felony

murder as a separate offense distinct from its various

elements." Illinois v. Vitale, 447 U.S. 410, 420-21

(1980). This is so because the predicate felony

includes "all elements of which had been proved in the

murder prosecution." Id. Thus, "the underlying

felony, whatever it may be, is always a lesser

included offense" of the murder charge. Commonwealth

v. Gunter, 427 Mass. 259, 275-76 (1998). In the

present case, even though defendant was found guilty

on separate indictments for murder and for the armed

home invasion, he was legally convicted only of the

single crime of felony murder, which included the

elements of armed home invasion and a homicide

committed in its course. As a result, the separate

guilty verdict on the armed home invasion indictment

"must be dismissed as a matter of law." Commonwealth

v. Rivera, 464 Mass. 56, 81 (2013).

When defendant was granted a new trial on the

murder indictment, the Commonwealth was entitled to

retry him on all the elements of felony murder,

including the elements of the lesser included

predicate felony of armed home invasion, on the theory

of "continuing jeopardy." See Price v. Georgia, 398

14



U.S. 323, 326 (1970),. "The continuing jeopardy

principle necessarily is applicable" where defendant

"sought and obtained the reversal of his initial

conviction[,]" and therefore "no aspect of the bar on

double jeopardy prevented his retrial for that crime."

Id. at 326-27 (emphasis added). Thus, when the

Commonwealth proceeded against defendant at the second

trial on a theory of felony murder-armed home

invasion, it was able to do so because defendant was

in "continuing jeopardy" on that crime..

At the close of the evidence at the second trial,

the trial judge (Hely, J.) effectively entered a

required finding of not guilty of felony murder-armed

home invasion when he found that there was

insufficient evidence to submit that theory to the

jury. At that point, defendant's jeopardy terminated

with finality on the charge of felony murder-armed

home invasion because the "acquittal was final and

could not be reviewed, on error or otherwise, without

putting the defendant twice in jeopardy, and thereby

violating the Constitution."

163 U.S. 662, 671 (1896).

United States v. Ball,

After this acquittal, the subsequent entry of a

conviction and the imposition of a sentence on the
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armed home invasion indictment clearly ran afoul of

the fundamental double jeopardy guarantee of "finality

for the defendant's benefit[.]" United States v. Jorn,

400 U.S. 470, 479 (1971). "[T]he primary purpose of

the Double Jeopardy Clause was to protect the

integrity of a final judgment[,]" United States v.

Scott, 437 U.S. 82, 92 (1978), so that "[w]hen an

issue of ultimate fact has once been determined by a

valid and final judgment, that issue cannot again be

litigated between the same parties[..]" Commonwealth v.

Woods, 414 Mass. 343, 353 (1993). Thus, defendant's

acquittal barred the imposition of a sentence for

armed home invasion because "[a]cquittals, unlike

convictions, terminate the initial jeopardy." Justices

of Boston Municipal Court v. Lydon, 466 U.S. 294, 308

•;~

2.Defendant is currently incarcerated for a crime
for which he was. acquitted in violation of his
right to be free from double jeopardy.

At defendant's first trial, he was convicted, in

addition to felony murder-armed home invasion, of

armed assault with intent to rob and sentenced to 18-

20 years imprisonment. This conviction was not

affected when defendant was granted a new trial on the

felony murder-armed home invasion conviction, and an



appeal from it (SJC No. 11097) is still pending in

this Court. However, at defendant's second trial the

Commonwealth chose to also retry defendant for felony

murder based on the predicate felony of attempted

armed robbery, which is the equivalent of armed

assault with intent to rob.6 See Commonwealth v.

Benitez, 464 Mass. 686, 694 n.12 (2013)( "armed assault

with intent to rob is equivalent to an attempted

commission of armed robbery").

The Supreme Court has "formulated a concept of

continuing jeopardy that has application where

criminal proceedings against an accused have not run

their full course. ".Price v. Georgia, 398 U.S. at 326.

Thus, where a defendant has sought and obtained a

reversal of a prior conviction, his jeopardy is said

to be continuing and his retrial on that offense is

not barred by double jeopardy. For that reason, when

defendant in the present case obtained a new trial for

felony murder, his jeopardy on that particular offense

6 The Commonwealth's decision to proceed against
defendant for felony murder-attempted armed robbery
was a strategic decision to avoid the felony murder
merger issue that was present where the predicate
felony was armed home invasion. See Commonwealth v.
Christian, 430 Mass. 552, 557 (2000) (the merger
analysis of the felony-murder rule does not apply to
armed robbery).
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continued.

However, when the Commonwealth chose to retry

defendant for felony murder based on the predicate'

felony of attempted armed robbery, it effectively

reopened defendant's conviction of armed assault with

intent to rob. In so doing, it should be deemed to

have waived the finality of the judgment of that

conviction and to have placed defendant in continuing

jeopardy on that offense. For the same reason that a

reversal of a conviction at the instance of the

defendant results in continuing jeopardy, so, too,

should the decision to retry the defendant on a

conviction that was final result in continuing

jeopardy. When that jeopardy was terminated, with

finality in an acquittal, the Commonwealth should be

estopped from relying on a conviction which it chose

to reopen, since a "[a] party is bound by a verdict

rendered on a ground on which he chooses to rest his

case." Dalton v. Post Pub. Co., 328 Mass. 595, 599

(1952). Defendant's acquittal of felony murder-

attempted armed robbery, therefore, terminated his

jeopardy on that offense and his prior conviction for

the lesser included offense of armed assault with

intent to rob should be vacated.
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Where, as in the present case, a defendant has

been acquitted of an offense (as the lesser included

offense of felony murder) for which he was previously

convicted,' the question of which result is entitled to

finality is essentially one of fairness. It cannot,

and should not, be decided on the basis of the

technicality of which prosecution came first. This

Court recently admonished that a "hypertechnical

application of the collateral estoppel doctrine[,]"

would offend the "significance of being treated

`legally innocent' that results when the prosecution

fails to prove a defendant guilty beyond a reasonable

doubt, and notions of fairness and finality."

Commonwealth v. Dorazio, SJC No. 11765, slip op. at

22-23 (Sept. 2, 2015).

In balancing the "amalgam of interests," such as

"fairness to society" and "lack of finality,"

implicated by the Double Jeopardy Clause, see Price v.

Georgia, 398 U.S. at 329, n.4, the equities clearly

favor a determination that defendant's acquittal be

given finality and that his prior conviction be

vacated. Society's interest in seeing that justice is

done is fully satisfied by the fact that defendant was

found not guilty after a full and fair trial at which
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the Commonwealth mustered all of its resources and

presented all of its evidence. The "basic premise of

the. criminal law is that ambiguities and doubts are to

be resolved in favor of the accused" is applicable

here. Commonwealth v. Hrycenko, 417 Mass. 309, 320

(1994). The fact that a jury unanimously found that

defendant was not guilty of felony murder based on the

predicate felony of attempted armed robbery clearly

raises, at the very minimum, a reasonable doubt of his

guilt of the predicate felony for which he should get

the benefit.

The Commonwealth cannot have its cake and eat it

too. It could have taken the chance of retrying

defendant for felony murder solely on the basis of the

armed home invasion predicate felony where there was a

serious question as to whether the Commonwealth could

prove that the homicidal assault was separate and

distinct from the assault that is an element of armed

home invasion. Instead, it chose to proceed in

addition on what it thought was the stronger case of

attempted armed robbery as the predicate felony. The

Commonwealth should be bound by the choice it made,

and the finality of the jury's verdict of acquittal on

the attempted armed robbery predicate requires that
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defendant's prior conviction of the equivalent offense

of armed assault with intent to rob be vacated.

REASONS WHY DIRECT APPELLATE REVIEW IS APPROPRIATE

This case presents questions of first impression

involving the intersection of the protections of the

Double Jeopardy Clause of the Fifth Amendment and the

felony murder doctrine. V~here, as in the present

case, the defendant has been granted a new trial after

his conviction for felony murder, there is no

precedent for how to treat his separate conviction for

the predicate felony at the retrial. Similarly, there

is no precedent for determining how the defendant's

acquittal of felony murder based upon a predicate

felony for which the defendant had been previously

convicted affects that prior conviction. These

questions involve the important policies underlying

the Double Jeopardy Clause of insuring finality,

preventing the accused from being subjected to the

burdens of two trials, and denying the prosecution

multiple opportunities to secure a conviction. In

this case, it also involves the fundamental unfairness

of imprisoning a person after a unanimous jury has

found he was not guilty of the very same offense for

which he is being imprisoned.
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spectfully submitted,

Jonathan Shapiro,
BBO No. 454220
Harley C. Racer
BBO No. 688425
Shapiro Weissberg

& Garin LLP
90 Canal Street
Boston, MA 02114
617-742-5800
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CERTIFICATE OF SERVICE

This is to certify that I have served a copy of the
foregoing document on the Commonwealth by mailing a copy of
same, U.S. postage prepaid, to Timothy J. Cruz, District
Attorney, 32 Belmont Street, P.O. Box 1665,. Brockton, MA 02303.

Jonathan Shapiro

Dated: October 22, 2015
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01/15/2fl08 Defendant's MOTION for discovery of prospective evert testimony, 18
physical evidence, medical evidence and'scientific and forensic tests

01/15/2008 Defendants MOTION to obtain criminal records 19
_.

01/16/2008 MOTION #12 Comm's moUan for compelled submission of defYs DrfA: Upon
hearing Allowed ([Locke,J). Copies mailed January 17,2008

01/16/2008 MO71ON #13 Defts motion for disclosure ofi promises, inducments and
rewards:Allow~d by agreement (Locke,Jj). Copies mailed January 17;2008

01/16/2008 MOTION #14 Deft's motion for discovery of exculpatory evidence: any
and all inconsistent statements made by Corra~nnornnreafth's wifiesses;
Allowed ([Locke,J]). Copies mailed January 17,2008

01/16!2008 MOTION #15 Deft's motion far discbsure of prior and subsequent bad
acts; Allowed by agreement- 60 days prior to t~ial((Locke,JJ). Copies
mailed January 17,2008

;, 01/16/2008 MOTION #16 Deft's motion for bill of particulars: After hearing
Albw~d as to time,place, manner and means only([Locke,J)). Copies
mailed January 17,2008

01/16/208 MOTION #17 Deft's motion for any and phone records; Allowed as to
records in Commonwealth's possession or to be used at
trial([Locke,J.J). Copies mailed January 17,2008

01/96/2U08 MOTION #1$ Deft's motion for discovery of prospective evert
testimony, physical evidence, medical evidence and scientific and
forensic tests; Allowed by agreeement([Locke,J]). Copies mailed
January 17,2008

01/16/2008 MOTItXJ #19 Deft's motion to obtain criminal records: Allowed
([Locke,Jj). Copies mailed January 17,2008

01116120D8 ORDER for left's DNA(Locke,J.) 20
._._.._._...._..._.,.._.........~..~_._..... --..._..~~.__....._.._._....__...,....._..........._...,, ~ .......~., ,.....~... w ,.. ., _~~
01/16/2008 Case continued to February 27,2008 by agreement for status re: DNA

(Locke,J.) N.Gagnon court reporter

01/18/2008 Defendants MOTION to dismiss for abuse of grand jury proceedings

02126/2008 Habeas corpus for Deft at Norfolk House of Correction (Dedham) to
appear February 27, 2008 @Brockton

02!27/2008 Comrnonw~ealth's mofion in opposition to defendants motion to dismiss

02/27/2008 Case continued to April 2, 2008 for motion to dismiss (Chin, J.) T.
Meany,. court reporter

04/02/2008 Case continued to April 11, 2008 for motion to dismiss {per D.A.)

04/02/2008 Habeas corpus for Deft at Norfolk HOC to appear in Brockton on April
11, 2008 at 9:00 am

04/11/2008 hlearing on (P#~21) Defendarrt Jaime Resende's motion to dismiss for
abuse of grand jury proceedings held, matter taken under advisement
(Troy, J)

21

22

23

24

04/16/2008 M071ON (P#21) Defendant Jaime Resende's motion to dismiss for abuse
of grand jury proceedings denied (See Pleading} (Paul E. Troy,
Justice).

05/27/2008 Habeas corpus for Deft at Nortolk Fbuse of Correc~on (Dedham) to 25
appear May 29, 2008 @Brockton

05/28/2 08 Habeas corpus #or Deft at Suffolk County Jail (Nashua Street) to 26
appear May 29. 2008 @Brockton

05/29/2008 Defendanfs oral motion for reduction of bail DENIED (Tray, J)
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05/29/2008 Case continued to June 25, 2008 by agreement for motions (Troy, J) C

__._. . .. Richards, court reporter.. _ .. ...._ ... _......... ...~... _......................__..._........._
06/23/2008

~....t
Habeas corpus for Deft at Suffolk Coun Jail Nashua Street to

_........._.._............_....
27

appear June 25, 2008 @Brockton

06/25/2008 MOTION by Commonwealth for Court order direcfing Massachusetts State 28
Police crime laboratory to proceed with e~d-~austive DNA testing__ .._. ..r. _.._.__...._._~..._ .._ . __.. :._.. ~ .......... . .......:..__,_.___.

06/25/2008 Case corrtinued by agreement to July 23, 2008 for DNA motion (Troy,
....,.,....

J.) N. Gagnon, court reporter

07/17/2008 Commonwealth's mofion to continue motion hearing date (see #07-162).~ ... .... ...... ._.........._..r.. ......_._........ ._.....__ _._...._....._.._...,...~,_
07/17/2008 Defendarrt's MOT1ON (P#33- 07-00163, allowed after review (Joseph M,

Walker I11, Justice). Copies mailed 7/18/2008

07/17/2008 Case continued at request of Commonwealth to July 29, 2008 for
rr►otion/L7NA (Walker, J.) T. Meany, court reporter.. __ _..._._.__._ ...... .............. ~_,..:......__....._,...,,..._:...,__.,.......,....r.:.:,_.._.,..,..,.......~._..........~:....__:._.~.,._._.

.X7/21/2008 Habeas corpus for Deft at Suffolk County Jail (Nashua Street) to 29
appear July 29, 2008 @Brockton

07/23/2008 MOTION by Deft. to suppress indenfification 30

07/28/2008 Corrnnonweafth's DNA affidavit (see P#33.1 in 07-OU162)

07/29/2008 Case continued by agreement to September 2, 2008 for DNA motion
(Walkier, J.) T. Meany, court reporter

07/30/2008 MOTION by Deft, for funds to retain an expert witness, filed and 31
allowed in the amount of $1,500.00 (Walker, J.)

08/29/2008 Habeas corpus for Deft at Suffolk County Jaii {Nashua Street) to 32
appear in Brockton on September 2, 2008 at 9:00 am

09/02/2008 Case continued by agreement to September 19, 20Q8 for DNA motion
(Locke, J.) T. Meany, court reporter

09/08/2008 Habeas corpus for Deft at Suffolk County Jail (Nashua Street) to 33
appear September 19, 2008 @Brockton

09/19/2006 Gorrurionwealth's MOTION (P#28) for Court Order directing Mass State
Police crim Lab to preceed with exhaustive DNA Testing, albwed after
hearing, testing is not to commence before 10/24/08; counsel for the
cadefentsnt may file requests, if any, for financial assistance
re:e~ert presence during e~austive DNA testing (Joseph M. Walker
III, Justice). Copies mailed 9/23/2008

09/19!2008 ORDERED: authorizing Mass State Police Crime tab to proceed with 34
e~austiUe DNA testing. Stayed until October 24, 2008 (Joseph M.
Walker III, Justice)

09/19!2008 Case continued by agreement to October 24, 2008 for motion to
suppress (Walker, J.) T. Meany, court reporter

10/07/2008 Habeas corpus for Deft at Suffolk County Jai(([dashua Street) to 35
appear October 24, 2008 @Brockton... .. _ .. ~ ... _............_...............,...,..~....._......w_.,,..,....._........_ ~..__.~.._..._.......~...._......__.... .............

10!2412008 Case continued by agreement to pecember 17, 2008 for motion to
suppress (Locke, J.) M. Laplante, court reporter

12/09/2008 Habeas corpus for Deft at Suffolk County Jail (Nashua Street) to 36
appear December 17, 2008 @Brockton

:12/17/2008 Case continued by agreement to January 17, 2009 for motion to
suppress (Locke, J:) N. Gagnon, court reporter. ..... ........ ......_ . _................._. , . _...._. ... __.._ ,.~...__._ .._r......

01/05!2009 Habeas corpus for Deft at Suffolk County Jail (Nashua Street) to 37
appear January 7, 2009 @Brockton

01/07/2009 Defendants motion (P#30) to suppress indentification, matter taken
under adNSement {Locke, J.)

3

3 of 16 10/14/2015 9:08 AM



CourtVi~ew Justice Solutions hti~://www.massoourts.or~eservices/dashboard.page

Docket Docket Text File Ref
pate Nbr.

01!07/2009 MO71ON by Commonwealth in opposition to defendant's motion to 38
suppress indentification

01/07/2009 Case continued by agreement to February 4, 2009 for status (Locke,
J.) N. Gagnon, court reporter

01112/2009 Defendant's MOTION (P#f30) to suppress indentiiication. After hearing,
denied (see Memorandum of Decision) (Jeffrey A. Locke, Justice).
Copies mailed 1/12109

01!12/2009 MEMORANDUM of Decision and Order on defendants motion to suppress 39
indentification, denied (Locke, J.)

01/27/2009 Habeas corpus for Deft at Suf#olk County Jail (Nashua Street) to 40
appear February 4, 2009 @Brockton

02/04/2009 Case continued by agreement to March 73, 2009 for status (Locke, J.)
N. Gagnon, court reporter

03/09/2009 Habeas corpus for Deft at Suffolk Fbuse of Correction (South Bay) to 41
appear 3113!09 at Brockton

03/13/2009 Case continued by agreement to April 3Q, 2Q09 for status {lefts.
appearance waived) (Locke, J.) N. Gagnon, court reporter

04/~i4/2009 Case continued by agreement to April 30, 2009 for status of DNA (J.
Walsh, ACIM) R Griffin, court reporter

44/17/2009 Habeas corpus for Deft at Suffolk County Jaii (Nashua Street) to 42
appear Aprii 30, 2009 @Brockton

04/30/2009 Case continued by agreement to May 27, 2009 for status and trial
assignment (Gershengorn, J.) B, St. Charles, court reporter

05119/2009 Habeas corpus for Deft at Suffolk County Jail (Nashua Street) to 43
appear May 27, 2009 @Brockton

05/27/2009 Case continued by agreement to June 24, 2009 for trial assignment (J.
Walsh, AC/M) R Griffin, courE reporter

06J18/20~9 Habeas corpus for Deft at Suffolk County Jail (Nashua Streef) to 44
appear June 24, 2009 @Brockton

06/24/2008 Case continued by agreement to July 28, 2009 for sta#us (Gershengorn,
J.) R Griffin, court reporter

07!22/2009 Habeas corpus for Deft at Suffolk County Jail {Nashua Street) to 45
appear July 28, 2009 @Brockton

07/28/2009 Case continued to Septerr~er 70,2009 for status and trial assignment

._._............_..__.._..__...._.._._......_.._......._.__......._.....__--_........._......_._......(Dortch-Olcara,J.) N,Gagnon court reporter ..._.....__.....__..._.._._.... _.........~......_ .....,,~.....r.. ,~._......
08/31!2009 Habeas corpus for Deft at Suffolk County Bail (Nashua Street) to 46

appear September 10, 2009 @ Brookton

09/10/2009 MOTION by Deft. to sewer 47

091 0/2009 Case continued by agreement to October 6, 2009 for status
re:co-lefts, motion m suppress (lefts. presence waived) (Walker, J.)
R. Griffin, court reporter

10/06/2009 Case continued by agreement to November 12, 2QQ9 for status (bring in
deft.) (Connors, J.) R Griffin, court reporter

1b/15/2009 Habeas corpus for Deft at SufFolk County Jail (Nashua Street) to 48
appear November 12, 2009 @Brockton

11/12/2009 Case continued by agreement to November 24, 2009 for status (Connors,

_ .............._.........._........J.) A. McDonald, court reporter
__.. _..._....:..........._ __...... ~.......... _..._... _.._._.............,._.....:_., ... _.... _.: ._.:...._ . ~ . ~. v r .,,..,............

11/19/2009 Habeas corpus for Deft at Suffolk County Jail (Nashua Street) to 49
appear November 24, 2009 @Brockton
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ti:
11124/2009 Notice of trial assignment for the third criminal session (Connors, 50

J.)

11/24/2009 Case continued by agreement to February 10, 2010 for final pre trial
conference (Connors, J.) R Griffin, court reporter

;11/24/2009 Notice sent to counsel that a final pre trial conference has been 51
scheduled in the third session on February 90, 2010

11/24/2009 Case continued by agreement to March 8, 2010 for trial in the third
criminal session on March 8, 2010 (Connors, J.} R. Griffin, court -
reporfer

.11/24/2009 Notice sent to counsel that a trial has been scheduled in the third 52
criminal session on March 8, 2010

01/06(2010 Pursuant to the Order of Locke, J case transferred #o the 2nd session ,~
for trial March 8, 2010 (Locke,J.) d'

02/0912010 Habeas corpus for Deft at Suffolk County Jail (Nashua Street) to 53
..,... ..._ __.. appear February 10,2010 @Brockton.... ..... ......... _.... , .. .. _ ....... _....._ .... ... ...... _... _ *.

x.
02/09/2010 Case continued to February 18, 2070 by agreement far final pre trial
,..v_.. ................_.conference (Chin,J.)..... ._...__.... ,.._....,.~ .._.._~...._....._, v.. ,. _., ..,.. ._._...._.....

02/16!2090 Defendants MOTION in limine to exclude evidence derived from the 54
Fusion Center and incoporated memorandum in support

02/96/2010 Defendant's MOTION for discovery regading Daubert hearing 55 ,:;:

02/18/2010 Case continued to April 1,2010 for mofion to seuer(Chin,J.) T.Meany
court reporter

02J18/2010 Case continued to May 17,2010 for trial in second criminal session
(Chin,J.) T.Meany court reporter..

02(19!2010 Notice sent to counsel about motion to sever scheduled for April 56
..:._..1,2010 in second criminal session .

02/19/2010 Notice sent to counsel about trial scheduled for May 17,2010 in 57
second criminal session~. .....:.... . . . .. ._..........._,_._........ v.. ~_.._ ~....... . ~ , .. , .. ,.... ___._ __........._.._ _......._:.__._..,.._.._.__..,_

04/01/2010
_..~

Commonwealth's motion to join defendants' indictments for trial;
.. .... ., :........

filed and ailov~red (Chin,j) (see 07-00162)

04/01/2010 Defendant's motion to sever: Denied {See #47) (Chin,J)

04/01/2010 Case continued to May 3, 2010 for final pre-trial conference (Chin,J)

'04/02/2Q10

N. Gagnon, court reporter

Notice sent to appear for Final Pre Trial Conference on 5/3/2010 58

05/03/2010 Appearance of Commonwealth's Atty: Peter Maguire co counsel (see ~.
...__... .._ ....................07-162) .. .. ..... ._.... _ ._. _,..~ .. ., . .., w ,.... ~

05/03/2010~_ _....~~ .............~.

,
Filed: Joist Pre-Trial Memorandum (sea 07-00162)_... ,. r...... _. . _ .. . , . ,......

D5/03/2010 Commonwealth files list of potential witnesses (see Q7-00162)
~

05/03/2010 Commonwealth files proposed statement of facts (see 07-00162)

05/03/2010 Case continued to May 92, 2010 for n~tuions (Chin,J.) T. Meany, court
.............._...__.~..._..._.........._.__.._,reporfer .... _..... __... ....._._ _.. _....._.~..,._.. _...... _ ,. .. .. m. ..... .... ,~_~.,,.. .
05/03/2010 Case continued to May 17, 2010 for Vial (Chin,J.) T. Meany, court

reporter

05/12!2010 Case continued to May 14,2010 for motion (Brendan Sullivan Asst.
............................Cterk) ...... ................ _ .. .... ,........ ........:....~_ ..... _....:.~.............. _......_~.,:........._...............:......._.Y.._......,_.. _::....n.....:,.......... ..

05/13/2Q10 Commoriweafth files application for grant of immunity for Vernon F'
Newbury(see original #85 in 07-00162)

5
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05/13/2010 Commonwealth files petition for grant of immunity far Vernon
Newbury(see original #86 in 07-00162)

0 511 3/201 0 ORDER of immunity for Vernon Newbury(Chin,J.) (see original #87 in
07-00162)

05/13/2010 After hearing defendant recognize for his appearance on May 18,2010

05/14!2010 Commonvr+eealfh's motion to exempt farruly members of victim and certain
investigaBng officers from general order of sequestraton; After
hearing Allowed as to Julia Codling, AlbwBd fo Lt Coppenrath,
However Lt Coppenrath may not sit at counsel table (Chin,j) T. Meany,
court reporter {See #90 ,case # 07-00162)...........:....:._..._............_ _._._..._...... .. ~. r _ ,.

05117/2010 Commonweal#h files list of potential witnesses (See 07-00162)

05/17!2010 Commonwealth files petition for grant of immunity for Tiffany H111
(see 07-162)

05/17/2010 MOTION by Commonwealth: to permitted to use certain ~achibits and
chalks during opening statement (see #94, on co-deft 07-00162)
(Chin,J) T. Meany, court reporter

D5/17/2010 MOTION by Commonw~eaith:in i'imine regarding demonsta~ive charts and
diagrams (see 07-00962)

05/18/2010 Cormion+nreafth's petition fior grant of irr~nunity for Tiffany Hill;
Allowed (Chin,j) (see #97, d7-00162)

,._ .... ..._.. _ . _.~.~.._._,_.._.w _ _ ~., ... .. _ _.
05118/2010 ORDER; of immunity for Tiffany Hill {Chin,J) (See #98, cadeff

p7-00162)

05/18/2010 Impanelment of jurors begins on this date May 18,2010)

05/19/2010 Jury of 16 members impaneled (See #99, cadeft 07-OD162)~. , ..
05/20/201Q Trial continues before Chin,J and Bury (Chin,J) T. Meany, court

reporter.. ...
05l21/2D10 Triat continues before Chin,J and Jury (Chin,J) T. Meany, court

reporter

05/24/2090 Trial continues before Chin,J and Jury (Chin,J) J. Russo, court
reporter

05/25!2010 Commonw~aith files proposed jury instructions (see #100,
cadeft 07-00162)

a5/25J2D10 Commonwealth files request for jury instructions (see #901,
cadeft-07-00162)

05/25/2010 MO71ON by Deft; for a required finding of not guifly at the close of 59
the comrrionw~ealth's case; Denied (Chin,J) J. Russo, court reporter

05/28/2010 Trial continues before Chin,J and Jury (Chin,J) J.Russo, court
reporter

05/27/2010 RE Offense 1:Guilty verdict Murder 1st degree 60

05/27/2010 RE Offense 2:Guilry Verdict 61

` p5/27/2010 RE OfFense 3:Guitty verdict 62

05/27!2010 Commonvu~alth's oral motion to dimiss Offense # 002; Allovued by order
of the Court and with the consent of the defendarrt (Chin,.J)

05!2712010 RE cj(fense 2:Dismissed by order of the court with ttie consenf of the
defendant {Chin,J).. ...._...__.._...........:_ .............._........ _.... m ....... ....... ~ > .

05/27/2010 Defendant sentenced to OFfense #001: Life ,MCI Cedar Junction (829
days credit) Offense #003; 18-20 years, MCI Cedar Junction ,
concurrent with offense #009 (Chin,J)

05!27/2010 Notified of right of appeal under f2ule 65 63

6 0£16 ]0/14/2015 9:08 AM



CourtVew Justice Solutions http:!/www.masscourts. org/es ervices/dashboard.page

Docket Docket Text E'ile Ref
Dafe Nbr.

05/27/2010 REOFfense # 003: Notified of right of appeal under Rule 64

05/27/2010 Victim-witness fee assessed: $90.00 (Richard J. Chin, Justice)

05/27/2010 RE Offense # 001: Warrant for commitment with Assessment 64

05/27/2010 RE OFFense # 001: Corrected warrant for commitrnent with assessment 65
issued (Chin,j)

05/27/2010 RE Offense # 003: Warrant for commitment (Chin,J) 66

06/01!2010 Court Reporter Santos, Kathryn (per diem) is hereby nofified to 67
prepare one copy of the transcript of the evidence of 04/11/20D$

• 06/01/2D10 Court Reporter Gagnon, Nicoll is hereby notified to prepare one copy 68
of the transcript of the evidence of 01/07/2009

06/01/2010 Court Reporter Meany, Thomas F. is hereby notified to prepare one
copy of the transcript of the evidence of May, 13, 14, 17,18,19, 24 &

.. ~..........21, 2010 (see 07-00162) ...... _ ~ _. _.......__.~.~....__............~......._........_.,.._.... ~.r .....:........... ~__.......,. ~.._.,,... ~_..__...._
06/09/2010 Court Reporter Russo, John is hereby notified to prepare one copy of

....... .... ............._the transcript of the evidence of May, 24,25 & 26, 2070 (See 07-00162)... ~. _ _ , , ,_,,.~_ws..~......_~,_.._._ ...._..... ~...... .,...:......_...v, o F.:.... ....,.: _...._.:
06/01/2010 Court Reporter Crandall, Kim is hereby notified to prepare one copy

of the transcript of the evidence of 05/27/2010 (see 07-00162)

06/01/2010 RE Offense # 003: Notice of appeal from sentence to Cedar Junction 69
MCI (Walpole) filed by Jaime Resende

06/02!2010 Attorney Spillane's motion to withdraw as counsel 70
06/02/2010 RE Offense # 001 &003: NOTICE of APPEAL FILED by Jaime Resende 71
06/03/2010 iJotice to Justice, DA and defense counsel of defendant's rptice of 72

appeal

06/03/2010 Letter transmitted to the Appellate Division. All parties notified 73
6/3!2010

06/04/201 Q Exhibits#101 & 103 Drugs and scale returned to State Police

`. 06/07/2010 MOTION#70 Deft's motion to withdraw, Allowed appointment appellate
counsel ([Chin,J.]), Copies mailed June 8,2010 ,

06/07/2010 Notice of assignment of counsel 74

0 611 7/2 0 1 0 Transcript of testimony received 1 wlumes from court reporter,
Santos, Kathryn (per diem)

06!21!2010.... ... $90.00 ~cfim-witness tee paid as assessed~ _ ... ,. , ,.. .. m ... .......,. ~. ...,. . 75

07!15/2010 Notice of assigmm~et of counsel {CPCS) 76

07/22/2010 Appearance of Deft's Afty: Richard J Shea 77

p8/16/2010 Transcript of testimony received 1 wlume from Transcript of
__.......... __._..., proceedings from Court Reporter Crandall, Kim.... _ _.. ~ T ......... ......~..... ...... . __._......... _ .................,....._..................._.,~.._......._....._.
08/25/2010 Appearance of DefYs Atty: Jonathan Shapiro 78

09/03/2010 Attorn Richard J Shea s Notice to withdraw as counsel of record 79
for Jaime Resende

10/04/2010 Transcript of testimony received 1 wiumes from Transcript of
proceedings from Court Reporter Gagnon, Nicole

01/31/2011 2nd Notice to Court reporter T. Meany for transcript 80
01/31/2011 2nd Notice to Court reporter J. Russo for transcript 81...... . . .........._, . _ .. ~ .~..,. . , , ... . _ .,.........__.._~.,__.._ . _ _. ......._~_......._. _.r...:w.....:
02/08/2011 'Transcript of testimony received 1 volumes from Transcript of

proceedings from Court Reporter Meany, Thomas F.

7

7 of 16 10/14/2015 9:08 AM



CourtV~ew Justice Solutions http: //www.masscourts,org/eservices/dashboard.page

Docket Docket Text File Ref
pate Nbr.

02/11/2011 Transcript of testimony received 1 Cd (4 wlumes) from Transcript of
proceedings from Court Reporter Shari Reiner for J. f2usso

02/24/2011 Transcript of testimony received 9 wlumes from Transcript of
proceedings from Court Reporter Meany, Thomas F.

03/14/2019 Transcript of tes~mony received 2 wlumes from Transcript of
proceedings from Court Reporter Meany, Thomas F,_,..._........... __........__..__......._.._...,.____...~._........._...._.._......_........_:_.........~......_...............__...~......_._,_....._..w._ ....~ , . '

.....................
06/17!2011

............._...........~......___...._
Order (Appellate Division): that the judgment imposing said sentence 82
stand and that said appeal be and is hereby dismissed

08/29/2011 Defendants EX-PARTS MOTION for funds for trial transcript 83

08/31/2011 Notice to Justice Chin, DA and Defense Counsel about deft's ex pane 84
motion #or funds for trial transcript

09/13/2011 Habeas corpus for Defit at Cedar Junction MCI (Walpole) to appear in 85
Brockton on 9/15/11

05/15/2011 MOliO~t83 Dei't's ex-parte motion for fundsf or trial transcript;
Denied without prejudice to review(Walker,J.)([Walker,J.]). Copies
mailed September 19,2011._..~.,. _...._. ~_.._.....~.._....,..,.--.....~..._r__..,...~___...........~ ..................... ....... .. .._..___._..._._... ...

09/23/2011 Defendants RENEWED EX-PARTS MOTION for funds for trial transcripts
m..._..._._....._........_..._........._ ..._. _............_._... .. 86

..~......__
09/27/2011

...__......._....
Defendants RENEWED EX-PAFZTE MOTION for funds for trial transcripts
after review of this written motion ,which provides some information
regarding transcript costs, the court will albw funds for trial
transcripts preparation in an arrpunt not to exceed $250Q.00 (Walker,J)

09/30/2011 Transcript of testimony received 2 tinlumes from Transcript of
proceedings from Court Reporter Meany, Thomas F.

10/04/2011 Notice sent to attorneys that transcripts are available. 87

10/14/2011 CI rk's certificate that defense counsel has received copy of 88e
transcript at ariy's request & e~ense

11/18/2011 Two (2) certified copies of docket entries, original and copy of
transcript, two (2} copies of e~ribit list and list of documents, and
copy of the notice of appeal, each transmitted to cierk of appellate
court.

19/18/2011 Notice of completion of assembly of record sent to clerk of SJC and
attorneys for the Commonwealth and defendant.

Q1104/2012 Court Reporter Gagnon, Nicole is hereby notified to prepare one copy
of fhe transcript of the evidence of 4/9/2010 (see 07-00162)

0~l04/2012 Transcript of testimony received 1 wlumesfrom Transcript of
proceedings from Court Reporter Gagnon, Nicole {Mailed to Counsel &
SJ G)

01/08/2012 Clerk's certificate that DA has received copy of transcript (see
07-00162)_...,... ... _ _._.........,......,._ _,.__..._......__...._......__.........._..r_.._......__ ........................ ~ v .... _ ....

06/06/2012 ORDER(SJC) Upon consideration of the defendant's motion for new trial
filed pusurant to GL c 278 s 33E, it is Ordered that appellate
proceedings in this case be, and hereby are, stayed pending the
diposition of the defendants motion for newtrial. It is further
Ordered that the defendar~Ys motion for new trial be, and hereby is,
remanded for disposition to the Plymouth Division, case
PLCR2007-00511 & PLCR2~07-00162, Superior Court Departrrient of the
Trial Court ent; June 5,2012

89

90

91

06/06/2012 Defendants MOTION for new trial (given to Judge Chin) 92

06/21/2012 MOTIUN#92 Deft's motion far a new trial; Commonwealth may have until
August 3,202 to file written opposition (Chin,J.) copies mailed June
21,2012
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07/16!2012 ORDER;(SJC) Status Letter from Jonathan Shapiro, Esq .Further status 93

report due in 30 days : ent: 7!9/12

08/97/2012 Defendants' M~TiONfor scheduling order (see original in co-deft
07-00162 pid#134)

08/21/2012 Notice to Justice Chin, DA and l7efense Counsel about defendants' 94
motion for scheduling order

08/28/2012 Commmonw+eaith's motion to enlage time to fi{e and opposition to
defendants motion for a newtrial; filed and allov~,~d (Chin,j) (see
co-defendant 07-00162)

09!17/2092 Commonwealth's memorandum in opposition to defendants' motions for 95
post conviction relief.

91f29/2012 Notice to counsel of hearing on defendants motion for post gg
conviction relief schedule for 12/12112 at 2PM in Plymouth before
Justice Chin

12/06/2012 Habeas corpus for heft at Souza-Baranowski Correctional Center to 96.1
appear December 12,2012 @Plymouth

12/92/2a't2 Aiter hearing case continued to January 16, 2013 in fhe 2nd criminal
session at 2:00 PM for further hearing (Chin,J) A. McDonald, court
reporter

12!12!2012 ORDER{SJC) December 90, 2012 Rev+sed motion for newtrial filed far 97
Jaime Resende by Jonathan Shapiro, Esq enh72/10/12

12/12/2012 ORbER Revised Motion for New Trial is remanded to Plymouth Superior 98
(Brockton).

12!12/2012 Deft files reply brief gg

12/12!2012 Defendants revised motion for a newtrial 1pp

12J14/2012 Habeas corpus for Deft at Souza-Baranowski Correctional Center to 107
appear in Brockton on 1/16/13

01116/2013. Defendants motion for discovery filed and after hearing motion 102
AE.LOW ED to the e~dent that the Corrnnonwealth turn overwritten
document files perEaining to Eric Davis (Chin, J}cc; 3/12113

01/16/2013 Commonwealth files memorandum in opposition to defendants motion for 903
post conviction discovery

01116!2013 Case continued to March 13, 2013 @ 2:00 by agreement for stafus
(Chin, J)

01/16/2013 Notice sent to appear for status on March 13, 2013 @ 2:00 in the 2nd 104
session

03/06/2013 Habeas corpus for Deft at Souza-Baranowski Correctional Center to 105
appear March 13,2013 @Brockton . ,.. _ . .... ._..~ _ .r.....__ ._._._ .

03/13/2013
...,.._

Defendant brought into court

03/13/2093 Case called for status of discovery before (Chin,J)
03113/2013 After hearing case continued to April 1, 2013 by agreement for

evidentiary hearing on motion ofr new trial (Chin,J) C. Johnson,
court reporter

03/14/2013 Habeas corpus for Deft at Souza-Baranowski Correctional Center to 106
appear April 1,2013 @Brockton _. .. _ .. ... ~ ....... ........ ......... . . r...~ _. .~...

03/14/2013 Habeas corpus for witness Eric Davis @Nashua St to appear April
~...._ ..:,...:....... _ ,v....

107
1,2013 @Brockton

04!01/2013 Notice of Appointrnent of Counsel for witness Eric Davis (see orig in
07-162 #145}
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Date Nbr.

04!01/2013 Case continued to April 5,2ti13 for father motion hearing (Chin,J) N.
Gagnon, court reporter

04/01/2013 Habeas corpus for Deft at Souza-Baranowski Correctional Center to 108
appear April 5,2013 @Brockton

04/01/2013 After hearing an defendar~"s motion for a newtrial ,continued to
April 5, 2093 for further hearing (Chin,J) N. Gagnon, court reporter

04/01/2013 Commonvu~aith files additional memorandum in opposition to defendant's
motions for post conviction relief (see 07-00162)

04/05/2013 Hearing on defendant's motion for a newtrial held, matter taken
under advisement {Richard J Chin, Justice)

06/04/2013 Defendarrt's revised motion for a new triah, Allovued, with resepct to
the felony murder convictions see findings of fact (Chin,J)

06/04/2013.............. RE Offense 1:Active.. .. .~ . .., _ _......_
06/04/2093

.. g_........
Findin s of fact rulin s of law and order on defendant Kenston

~
109

Scott's motion for post conviction relief; and defendant Jaime
~..,.~ ... _ ..............Resende's revised motion for a newtriai (Chin,J).........~....._._._....,...... _.._.~.. _..~._ ,__..~ .,........_ _._.:...__a......,...,_.._...._v......~....._.w.,. .. _ ..,... ~,.,....,.~..,,.H......_., .. ~._....., ~,.,..~_.___~....,
06/28/2013 RE Offense #'s 003:NOTICE of APPEAL from denial of motion for new 109.5

trial FILED by Jaime Reside

07/03/2013 Court Reporter McDonald, Ann Marie is hereby notified to prepare one 11fl
copy of the transcript of the evidence of 12!12/2012

07/03/2013 Court Reporter Gagnon, Nicole is hereby notified to prepare one copy 111
of the transcript of the evidence of 09/16/2013

07/03/2013 Court Reporter Johnson, Caryn is hereby notified to prepare one copy 112
of the #ranscript of the evidence of 03/13/2013

07/03/2013 Cour# Reporter Gagnon, Nicole is hereby notified to prepare one copy 193
of the transcript of the evidence of 04/01/2013

07/03/2013 Court Reporter Gagnon, Nicole is hereby notified to prepare one copy 114
of the transcript of the evidence of 04/05/2013

07L03/2013 Notice to Justice, DA and defiense counsel of defendants notice of 115
appeal

08/30/2013 ORDER(SJC)re: July 18,2013-Status Letter from Jonathan Shapiro 116
Esquire; see letter on fi~;(noted: further status report due in 30
days)ent; August 28,2013

09!03/2013 Transcript of testimony received volumes 1 from Transcript of
proceedings from Court Reporter Gagnon, Nicole

09103/2013 Transcript of testimony received wlumes #1 Transcript of proceedings
~.. ... from Court Reporter Gagnon, Nicole_.._.._ .._~ _, _._., .. ., .... _ . ..._. ...: ,. .. ... . .. .. ., _._

08/06/2033 ORDE SJC Re: Au ust 30, 2093 S#atus Letter from Jonathan Shapiro
j g ,

117
Esquire: see letter on file(Noted further status report due in 30
days )ent: August 30,2093

08/30/2013 Transcript of testimony received wlumes #1 from Transcript of
proceedings from Court Reporter Gagnon, Nicole

10/03/2013 Transcript cif testimony received volumes # 1 from Transcript of
proceedings from Court Reporter McDonald, Ann Marie

11 /04/2013 Transcript of testimony received wlume #1 from Transcript of
proceedings from Court Reporter Johnson, Caryn

11/12!2013 Notice of compie6on of assembly of record sent to clerk of SJC and 118
attorneys for the Commonv~eafth and defendant.

11/12!2013 Notice of assert~ly of record; mailed to S.J.C. per Rule 9(d) . 119..
11/1212013 Trans. mailed to defense counsel

10
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Docket Docket Text Fife Ref
Date t~br.
11120/2013 MO71ON by Deft for determination of indigency 120
11/22/2013 DefendariYs MOTION for determination of indigency ALLOWED. Indigency

established (Chin, J.}

01/06/201 1 MOTION by Deft: for scheduling order 120.1
01/29/2014 ORDER; {SJC) January 6, 2b14- Motion for withdrawal of appeal of 121

Jonathan Shapiro, E5q. for Jaime Resende. (Allow+ed, the appeal of
. ... _ .... Jaime Resende only is withdrawn.) ent. 1/27/14...:...._.._ ......_...._,...._....__......_.._.._~._.........._ _.,....._...... ~ ...__....._._..

02/03!2014
........................._....... ............_.:..._.._.w.._.._._.....:,.

Notice of assignment of counsel (CPCS)
_..:. ..._........_...,.....,.__._.., _,_.,.... ..__._:

~Z2
04/14/2014 Habeas corpus for Deft at MCI Shirley to appear in Brockton on April X23

16, 2014

04/16/2014 Continued to 4/30/2014 for Status (Moriarty, J) R. Griffin CF2

04/1812014 Habeas corpus for Deft at Shirley MCf to appear in Brockton on 4/30/14 124
04/30/2014 Case continued to May 15, 2014, at request of Deft for status.

,..........._.~(Moriarty, J) R, Griffin, Court Reporter..._._............___ ......................................._.............__........._.._...._._.._...............,..
05/05/2014

r.,..:.............._.__._....._.._....:__..,........._.......__.......
ORDER'(SJC) April 28,2014Motion to extend to 6/30/2014 ding of

.._.............,....__..:..._:
X25

brief of commonwealth by Mary E Lee ADA(Allowed to June 29,2014) ent:
May 1, 2014

05(14/2014 Habeas corpus for Deft at Shirley MCI to appear May 15,2014 @Brockton ~2g '

05/15!2014 Case continued to June 25,2014 by agreement for status and filing
mofion(Moriarty,J} RGriffin court reporter

05/15/2014 Defendant's MOTION for funds for in~nesiigator; Filed and Allowed ~ 27
(Moriarly,J) copies mailed May 19,2014.. .~ .

06/03/2014 A ppearance of Deft's Atty: Harley C Racer
.... ... ......

~ Zg

06/17J2014 MOTION by Deft: for discovery 130
06/12/2014 MOTION by Deft: for order directing the comrranwealth to identify an 131

independant felonious assault to establish felony murder.

46/13/2014 Habeas corpus for Deft at Shirley MCI fo appear June 25,2014 @ q2g
Brockton

46/25/2014 Defendant's rrption for discovery; albwed (Moriarty,J)

06/25/2014 Case continued to August 20, 2014 by agreement for discovery
compliance and status (Moriarty,J) R. Griffin, court reporter

06/25/2014 Defendants motion for order directing the Commonv,~alth to identify
:..._.:

an independant felonious assault to establish felony-murder; albwed
(Moriarty,J)

06/26/2b14 Habeas corpus for Deft at MCI Shirley to appear in Brockton on 8/20/14 132
08/20/2014 Commoith files ansv~r fo defendants mo8on to identify 133

independant felonious assault

08/20/2014 fJotice sent to appear for Final Pre Trial Conference on 1/5/201.5 ~ 34

OS/20J2a14 Notice sent to counsel and D.A re: Trial on January 12, 2015 in the 135
2nd criminal session

08/20/2014 Case assigned to the second criminal session for Trial on January 12,
2015 and Final Pre-Trial Conference on January 5, 20'[5. (Ulmann, J.)
R Griffin, court reporter.

09/15/2014 EX-Pane MOTION by Deft: for additional funds for an investigator 136
10!20/2014 MOTION by Deft: to compel production of discovery X37

10/20!2014 Deffs motion to dismiss indictment of First degree Murder
......... :

X38

10/24/2014 Habeas corpus for peft at MCI Shirley to appear in Brockton on 11/6/14 139

11
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Docket DoakeE Text File aef
Date _.. ..... Nbr.

11/06!2014 Hearing on DeFendanYs motion to dismiss held, matter taken under
advisement (Cannons, .fustice)

11/06/2014 Case corrtinued to November 20, 2D14 by agreement for motion to
dismiss (Cannone,J) R. Griffin, court reporter

,11/D6/2014 Commonwealth files memorandum in opposition to defendarrt's motion to 139.1
dismiss

11/17!2014' Habeas corpus for Deft at MCl Norfolk to appear in Brockton on 940
Nove,ber 2d, 2014

91/20/2014 Case continued to December 17,2014 by agreemer~ for status (Cannone,J)_._ .................... _ ...... ._...._............ ........ .. .. _..v. ._. .. ....
11/21/2014

,... _...~.... ._. ..._
Defenda~Ys MOTION for revised motion for a new trial 141.1

12/16/2014 Habeas corpus far Deft at MCI Shirley to appear December 17,2014 in 141
Brockton

12117/2014 Appearance of Commonw~eafth's Atty: Jessica Nealy........... .. .v._.. ...__.. ... ,..........,...._....._ ..... , .._.,. 142
. .~

12/17!2014
.....

Comrranweafths motion to continue 143

12/17/2014 Case continued fo December 22, 2014 by agreement for status and
motion to continue (Cannons, J} R Griffin, court reporter.:....... ......~ ___ ._.____... _.,._..,_,._.___ .:...__~~___.~._...__.~._.._..._... _._ _..~..._~ ,.,~_., ._.. ~..~ .., ~_,~,w. ,.._ _ ,.,....._......._ .....

12/19/2014 Habeas corpus for Deft at Shirley MCI fo appear on 12/22/14 @Brockton 144

12/22/2014 Pursuant to the order of Gaizano,J this matter is continued in the
fourth criminal session to February 2,2015 for pre-trial motions and
February 3,2015 for trial, final pre-trial corrference January
26,2015(Leo P Foley Assi CIerWMagistrate)

12/23/2014 Noce sent to counsel final pre-trial cor~srence scheduled for 145
January 26,2015 fourth criminal session

12/23/2014 Notice sent to counsel about pre-trial motions scheduled for February 146
2,2015 fourth criminal session

12/23/2014 Notice sent to counsel about trial scheduled for February 3,2015 147
fourth criminal session

12/29/2014 MOTION#138 DefYs motion to dismiss indictment of first degree
murder; Denied (see memo and decision) {[Cannone,J). Copies mailed
December 30,2014

12/29/2014 MEMORANDUM OF DECI51ON &ORDER on defYs motion to dismiss 148
indichnent of first degree murder ;Denied {[Cannone,J)copies mailed
December 30,2014

01/13/2015 Assented MOTIC7N by Deft: for order directing probation department to 149
provide witness CORIS: albw~d except as to 4 who will not be called
without prejudice. (Moriarty, J.)

01/13/2015 Ex Parts MOTION by DefF: for funds fore ert witness: filed and 150
allov~d. (Moriarty, J.)

01/13/2015 MO11ON by Deft; for discovery: filed and Common+nreafth agrees to 751
provide the above subject to the amendments. (Moriarty, J.)

01/16J2015 Habeas corpus for Deft ai Shirley MCI to appear on 1/26/15 @Brockton 152

01/20/2015 MOTION by Deft: #or attorney-conducted wir dire 153

01/20/2015 MOTION by Deft: to dismiss indictment of first degree rr~rder 754

01/20/2015 MOTION by Deft: to continue.._....._._ ..._ _. , H ...... ........,. 154.1
.... _._..

01/22(2015
,_.....~

MEMORANDUM & 4F~DER: on motion to continue the trial 1/22/2015, 154.2
(Charles J. Hely, Jusfice)

41/26/2095 Case called before (fiery, J) on moon to dismiss

01/26/2015 Defendants prescence waived by defense counsel

12
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01/26/2015 P{#154)Defendant's motion to dismiss indictment for first degree

murder Denied after hearing (Rely, J)

01/26/2015 Appearance of Commonwealth's Atty: E Russell Eonas 155
01/26/2015 Commonw+eaMhs motion io return trial e~ibits filed and Anow~ed 156

(Rely, J)

09!26/2015 Defendants oral motion to obtain Cori records of Commonvr~alth witness
~lnnen Leathenrwod Allowed (Rely, J)_. ... .. ..,. ................__._......_._._w _........___._.._..~..._...........,:._:.rv..,...~....._....,.__...,....._......_...,:...:,..~,_....w.....,...

01/26/2Q15 Commonvuealths motion in limine requesting the defendant provide 157
notice of a affirmative defenses; filed and Allowed, Defense counsel
reports no affirmative defenses (Rely, J)

01/26/2015 Jo1nf pre trial memorandum filed (not signed by defense) ~~g

Q112612015 Commonwealths proposed statemnets of facts 159
09/26/2016 Commonw~aith list of potential witnesses .~. ,. ..... . ri .., ..,........_....~ ...................... 760
01/26/2015.... Joint pre trial memoarndum (not signed by Commonwealth).. ........ ~. ._ . ..................._.. _._..._....~... _....~._ ..~........ _....._...,.__............._

...................,...._..._ -- .........,.,.....
161__._..,....:..._....__...~.....

01/26/2015
...,,.....,.........:..........

Defendants ex parte motion for additional funds for an investigaflor
..,_Y....

962
filed and Allowed (Rely, J)

:09/2612015 Commonw~eafths Amended answer to defendants motion to identify 164
independant felonious assaults

47 /26/2015 Commonwealths motion to exempt witness from sequestration order filed 165
01/26/2015 Cormrionwealths notice of witness Laura Bryant 166
01/26/2015 Correrionw~alths motion in limine regarding demonstrative charts and 167

di~grems

01/26/2015 Corr~t~onw~alths motion for a view egg

01/26/2015 Defendant's motion in !line to exclude chart generated by fusion 170
center ..__.., ......

01/26/2015
.. ..._ . ,,.....,.e....~ .........

Defendants rr~tion in limine to exclude testimony related to
_....... ,..., _._~_.._...

171
inconclusive DNA Result

01/26/2015 Commonwealths motion in fimine regarding photograph of victim while 169
aliNe

01/26/2015 Defendants motion in limine to exclude statemnets of co defendant 172
Kenston Scott_...... ..

01/26/2015
.. Y .. ...._. __ ..... .....

Defendants mtoi~on in limine to bar an reference to the fact that
......... .,. _....,._. ,.....

173
..... defendant was previously tried and convicted .... .. .... ............. .....:.v.......,....._.,...._.. _,....._..._.
01/26/2015 Case corrtinued to February 3, 2015 for trial (Rely, J) J. Russo,

_........

court reporter

41/26/2015 Alf remaining F~d~ibiis except for #'s 78,16,30,29,109,79,77,76, and 954.3
75 returned to ADA Jessica Healy

01/29!2015 Commonwealth's MOT10N to reinstate the defendants conviction for 174
armed robbery home invasion and admit the convictions substanfiUely
at the retrial of the murder indictment

01/30/2015 Habeas corpus for Deft at Shirley MCI to appear February 3,7015 @ 175
.._ Brockton..~. _. _ ...... ...............e__... ..._.....,.,........_......_._.......

01/30/2015
p y .. pp...

Habeas cor us for Deft at Shirle MCl to a ear Februa 2, 2015
ry ,. ..

176
Brockton

02102/2095 Deft files memornadum of law re: Reinstatement of conviction 177
02!02/2015 Deft files oppos{tion to comrriornnroalth's motion to reinstate the 9 78

defendants conviction for armed home invasion and to admit the
conviction substanti~ly at the retrial of the murder indictment

13
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D2/0212015 MOTION by Deft: for attorney conducted wir dire ~7~

02/02/2015 Habeas corpus for Deft at MCI Shirley to appear in Brockton on 2/3/15 180

02/03/2015 Case called for trial before Hely, J.

X2/03/2015 Appearance of Commonwealth's Atty: Jason 11~omas 181

02/03/2015 Impanelment of jurors begins

02103/2015 Defendant ordered remanded to the Sheriff of the Plymouth County
Fbuse of Corrections

02!03/2015 Warrant for remand issued (Rely, J.) J. Russo, court reporter 182

X2/04/2015 Capias issued against Jason Sheehan X83

02/04!2015 Trial continues before Hely, J.

02/04!2015 Jury of 95 members impanelled and sworn (Rely, J.) J. Russo, court
reporter.

02!04!2015 Commonwealth's oral motion for capias to issue for wifiess J. Sheehan

02/05/2015 Capias issued against Tiffany Hill ~ ~

02/05/2015 Trial cor~(nues before Hely, J. and jurors

02/05/2015 Defendant brought into court_.. ..._. _.:_..~. .. ..:._.,_..._....._...._.....~._. _.. ._ . ~ , v.....
02/05/2015

._._........~__......_......_....
Capias returned as to Jason Sheehan wish service (Rely, J.) J. Russo, 186
court reporter.

02/05/2015 MOTION by Commonwealth: in limine to limit impeachment evidence by 185
means of prior conviction

02/05/2015 Corrvnonv+~alth's oral motion for capias to issue for witness T. Hill.

X2/06/2015
..
Defendant brought into court

02106/2015 , Triat continues before Hely, J. and jurors (Rely, J.) J. Russo, court
reporter.

02/09/2015 Court cbsed due to inclement weather

02/1D/2015 ORDER(SJC)Upon consideration it is OR!?ERED that the Commonwealth's 187
petition for e~draordinay relief under GLc291 sec3 shall be and
hereby is DENIED ent; February 4,2015 (Rely, J.) J. Russo, cour#
reporter.

02/10/2015 Defendant brought into court

02!1012015 Trial continues before Hely, J. and jurors
............... ...____._... _ ..........4_~.._

02/11/2015 Trial continues before Hely, J. and jurors

02/11J2Q15 MOTION by Deft: for required finding of not guilty at the close of 188
the Commonwealth's evidence: filed and denied {Rely, J.)

02111/2015 MOi'ION by Defl for required finding of not guilty at the close of 189
ail the evidence: filed and denied (hlsly, J.)

02/11/2015 MOTION by Deft: for proposed jury instructions (Rely, J.) J. Russo, 190
court reporter.

02/12/2015 Trial corrtinues before Hely, J. and jurors (Rely, J.) J. Russo, court
reporter.

02/13/2015 Trial continues before Heiy, J. and jurors.,......,..._..._......................._......:.:..,...._............__ ,.. .:..... ,... r .,_..........._.._...,_....
02/13/2015

_..._.... _ .........................__......:._..
RE OFfense 1:Not guifly verdict ~9~

02/1312015 Defendant discharged re: offense #001 {Rely, J.) J. Russo, court
reporter

02/13/2015 CORRECTED warrant for committment issued re: offense #0~3 192

14
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D3/02/2015 Notice of assignment of counsel 193

03127!2015 ORDER on vacated sentence (f-{ely,J) copy faxed Date Comp Unit 194

03/30/2015 Commonwealth's RENEWED MOTION to reinstate the defendants convicifon 195
for armed home invasion(case given to Judge Chin)

04/02/2015 Notice sent of Hearing in 2nd Session on 5/6/15 on Motions. 196

04/06/2015 Defendant's MOTipN for release from unlawful res#raint 1g7

04/08/2015 Defendant's EX-PAFZTE MOl'ION for funds for trial transcripts case 198
given #o Judge Chin)

04/13/2015 Defendant's EX-PARfE MOTION for funds for trial transcripts; Allowed
(Chin,J)

04/2712015 Deft files opposition to commornMealth's renewed motion to reinstate 199
defendants conviction for amred home invasion

05/01/2015 Appearance of Commonwealth's Atty: Mary E Lee 200

05/01/2015 Commonwealth files memorandum in opposition io the defendants motion 201
for release form unlawful restraint

05/04/2015 Notice sent of Motion Hearing from 5/15/15 to 5/18/15. 2p2

( 05/15/2015 Habeas corpus for Deft at Cedar Junction MCl (Walpole) to appear May 203
78, 2015 @Brockton

05/18/2015 Habeas corpus for Deft at Shirley MCI to appear on 5/22/15 @Brockton 204

ob/21/2095 Habeas corpus for Deft at Shirley MCI to appear on 5/28/15 @Brockton 205

05/28/2015 Defendant brought into court.

05128/2015 Wearing before Chfn, J. on P.#195 Commonwealth's renev~d Motion To
Reinstate DefL's Conviction For Armed Home Invasion. Motion Teken
Under Advisement (Chin, J. ), B. SkCharles.

06/01/2015 Ex Parte Motion OP Deft. For Funds For Hearing Transcript Filed and 206
Albwed. (Chin, J.).

06/09/2015 Defendants motion for release from unlawful restarint; Denied ,see
memorandum of decision (Chin,J)

06/49/2015 Commonwealth's RENEWED MOTION to reinstate the defendant's conviciton
for armed home invasion; Allowed, see memorandum of decision {Chin,J)

06/09!2015 Memorandum of decision and order on defendants mofion for release 2p7
from unlawful restraint and Commonw+eafth's renewed motion to
reinstate the defendar~s conviction for armed home invasion (Chin,J)

06/11/2015 Notice to counsel of re-sentencing hearing scheduled for June 29, 208
2015 in the 2nd criminal session

06/16/2015 Habeas corpus for Deft at MCI Shirley to appear in Brockton on 6/29/15 209

06129!2015 Defendant brought into court re: offense 002 re-sentencing before
Judge Chin

06/29!2015 After hearing the Court vacates dismissal of offense # 002, the jury
having returned a verdict of guilty on 5/27/10 (Chin,J)

46/29/2015 RE Offense 402 :Defendant sentenced to 20 yrs and 20 yrs & 1 day MCf
Cedar Juntion, concurrent with sentence imposed on offense # 003,
nunc pro tune to 5/27/10 (11 days credit)

06/29/2015 RE Offense #002; Warrant for corrmitment issued 210

06/29/2015 NO1iCE of APPEAL from denial of defendant's motion for release from 211
unlawful restraint FILED by Jaime Resende

06I2912D15 NOTICE of APPEAL #rom conviction and sentence FILED by Jafine Resende 212

15
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Date ..._......... ................:.p ............._.._................_..._..................._......._............._.,........................_..._ Nbr._ ..... _...
06/29/2015

..._..............., p~..._ 
..........

Letter transmitted to the A Ilate Division. Ali arties notified 213
6/30/2015 .. __ .... _... ,.. ~...... _ _..... .._.

06/29!2015
..

Notioe to DA and defense counsel of defendants notices of appeals (2) 214

06/30/2015 Court Reporter St. Charles, Barbara is hereby notified to prepare one 215
copy of the Vanscript of the evidence of 05/28/215 & 6/29/15

08!20/2015 Defendant's EX PARTS Motion for funds for trial transcripts (case given to Judge Chin) 216

08/24/2015 Endorsement on Motion for funds for trim transcript, (#216.Q}: ALLOWED
(Chin,J) copies mailed August 24,2015

08!25/2015 Transcript received 2 oalumes from B. StCharies

09/29/2015 Appeal: notice of assembly of record........ ... . . ............~_.__.........._......~...,.............._......r........................~_ ...... . .. . Z~~
_...........
09/29/2015

_......... ... ...
Nofice to Clerk afi the Appeals Court of Assembly of Record 2~$

Applies To: Lee, Esq., Mary (Attorney) on behalf of Commonw+eatth {Prosecutor); Racer, Esq., Harley
Clarke (Attorney) on behalf of Resende, Jaime (Defendant)

1 D114/2015 Notice of Entry of appeal receiUed from the Appeals Court 279

m
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CONVIL'I`I(31~ Ft}R AKMED HC1ME I1~TVAS~()N

On May27, 2010, defendant Jaime Resende was convicted affirst degree murder in violas;ion

of Cr.l.,. c, 265, § 1; armed home invasion in ~violaiion of G.L. c, 265, § 1 SC; and armed assault ~it17

intent t~ rob in violation of G.L. c, 265, § 18(b}, arising from the shooting of a drug dealer during

an aitem~ted armed robbery. AT~er this Ccyurt granted Resende a new trial nn the Ynurder indictment

only, ~c was acquitted of that charge at a second jury trial, This matter is now before the Court on

Defendazat's Motion For release ~~rozx~. Unlawful Restraint. Also before tie Court is the

Cnmmonwaalth's Renewed Motion to Reinstate the Defendant's Conviction Fir Armed Home

Invasion. For the reasons discussed bela~rr, the defendant's motiai~ is DENIED and the

Common~~vea~t~'s motion is ALLOWED.

c;cwMnnontil~eA~rH of M,assac~lusErrsSUPERIOR GOURT DEPT. OF THE TRIRL CCSUR'f'PLYMpUTN COUNTY

JU~~ -9 ?.015
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~~ ~~t~~I~:C~Lr1~~

'1`l3e 1~er~i~:t slip sii~~lli#tcd i~ tl~c jur~~ itt R~S~I1C~~'s first Trial c~i~faiY7ed a bc~x for murder by

pz eane dztatzc t~. axed a box ~'ox fixst de~~~ee: f~lol~yt ~~nuz-der, u~itl~ ~ e~arate bvx~s :foa~ ar~lle~i ll~~ie iravasicn~

aztd arn~cd z~ol~bety as ttie predicate felo~aies. Oz~ May 27, Z.OI Q, tlae fury found Resei~de guiIty~ of

armed 3~ome z~lvasioz~, ar~rred assaulf. ~~Jith intent to ro~i, anc~ felc~n~~-murder premised on th.e felc~~~y

of ar~a~~d lzo~ne iz~vasic~n. TI3is Court (Chi~~; J.) disnai.ssed tl~e ariz~ed home iz~vasio~a ixadiet~a~P~~t as

havi~~g nzer~~d into the murder co~,~~~iciion, azad selatezaced ~esende to Iife i~~ ~riso~l an tl~~ murder

ennviction axed l.8 tc~ 20 years in prisoza oxx the aranecl assauat «~itl~ intent to roU cc~nvicti.~n. Un ,lone

~}, 2013, tkzzs Court allowed Rcsende's inotioza :For a new trial oxa tlae inuz dez• indictrraent on tlae ground

that the failure to gi~Tc, a felony n7urder n~e.~•ger instruction created a substantial Iikelil~ood of a

nxiscar~~ia~e ref justice. I~e~ende t~he~~ ~3?ithdre~~ leis direct a~>pea1.

Prior to the rEiri~l, th4 Corz~n~o}awea?tI~ i~ydicated its intent to ~lle~e.~t-tein~~t~d ar~ne~ ruvbery

as tlic fcic7~~y undcrl}'il~~ t~1C~ mttrdc=r indictmeaY~.' 0~7 Ocxober ~ti; ~{)i4, T~esersd~ filed a ,notic~r~ to

di.sn7iss tlae za~urdez~ i~~dictz~~.e~~t oz1 il~e ground that ~xosecutic~n fqr felaxay murder based oi~ armed

rol}bery z~auld violate tl~e TJoub3e Jaop~rd~~ Clause because 13e had already Y~een eorlvi~teci of tl~e

lesser included offza~se ~f ar~zaed assar~lt with inte~rt to rob. 'I~zis Colx~-~ {Car~~l~ne; J.) dcnieci that

znoizoa~ c~z~ Dec~r~aber 29, 20 X 4 oi~ tlxe ~rou~tds tlz~,t double jeo~ardv does nc~t t~a~~ a second ta-ia1 which

results fio~~1. tl~e defendant's succ~ssfuJ n3otioil fc~r a new trial; and. the verdict in the fizst trial did not.

consti~2te an ir~~~laed ac~~x,tlal of :t'elnny n7u~~cier predicated c~z~ armed robY~ery.

Nina days prior to the second trial; the Coz~.lzl~on~~e~lth ann.ouncsd its intent to prace~d vc~iih

'The z~Ze~•~er doctrazae rc~ui~-za~~ a7a i~~depezldent #eloi~iflus assault does nat ap~~1y to felony
n~ui•der teased az~ that predicate c~~~ense_ See C~znn~U~:iwe.a311i v. Cl~ristiax~, 430 Mass. 552, SSG
(2000)),



b~il~ at~.emptec~ armed rol?~e~yal~d armed i~ome in~~asiol7 aspredicaf~e fe3onies. The ~:'a~.a~n~on~~~~al#h

~iI~~c~ a ;~~1c~rioxi io Rein~t~te tlae T)~fenc~a7~{'~ C;c>m-ictian Fc~r finned lio~z~e InYrasio~~ .gild A.c~n~it Tlat

C~t~vi ctio~~s Subst~ntizr~ty ;fit tl~~ I~etz7rl of the Ie~urder ~no`.ictn~cnt. Jt~~Ige l~ciy dc~clinid to nTl~; ~n

that matic~i~, pro7npii~lg the (~oi~a~~~oi~rx~z.~Ith to file an en7eracllc~ a~~~e~] purst~nxii to G.L. c. 21 l.,

§ 3. On February 4, 2Q15, 3 SII)~~B ~USI'1G8 U~'the Supruxlle 7u~~ici~cl. C~uri (Buhl}~, J,) dczazec3 t;~ae

petition poi• extr~ordinar}~ relief on the ~1•ou11d il7at: tI~c tz•ial judge l~zad nat yet deilred il~e motion and

the Cornrnar~~x~ealtlT had zlnt l~ee~~pre.cluded fr.~in introducing evides~c~~ of the armed lion~e invasion.

Tie ser_~~~c~ ~ri~~I b~ga~~ uia :Fcbi-uai~F 3, 2C~IS. TIC CU111i73QIll'~'B~IfI] lilti'OCIlIC~(~ T}l~ 5c3111Z

e~~idence ~s at tT~e ~r~t trial, e:~cept fog• the co-defenda~~t's statan~ent. Apt the dose of the evidence:

an Febn~ary ~ 1, 2.t?] S, this C..a~r~. (F~ely, J.) e:a~fiered ~ required ~rldin~ cif not guilty ~~~iiIj ~•espect t.a

fel~zay rrtw~derpredicated an armed 1.1~~~~~~ i7lvasic~l~ oar tI~e ~~ound that there ryas iz2suffictet~t. evidence

tlt~t the assault ti~hich caused tl~e vi~tiz~~'s }e~th wits separate a~~d ii~depenc~ent fi-o~». tt~e assaul~ t~1at

eonstrt~utec~ armed Iiot~~~: in>>a~ii~n, nn Felirtiar}r 13, 2(~ 1 S; tl~e jury returned z s?~i: ~uilt~= vcrclict ern

the felony murder charge. Judge I~el}~ a~ever pled an 4ie Comxlzozz~~vealt]~'s motion to reil~state the

azxned ~~o~nc invasion conviction. Resende is currently sealing ilie 18 to 2Q year se7lt~nce for armed

assaLtlt with inte~~t to rc~t~.

~~.SC~,'SS~~CIN

I?efenci~t~f's T~~ation Igor ~c=le~se I'raan U~~la~~~ful rtes€rait:t~

k~,~sez~de ~~ioves pursuant. io ~~.ass. R. Crifn, P. 30(a} for this Court to vac~t.e I7is conviction

for armed assault u~ztl~ intent to role aild order his release, arguing that his continued canfnement

~s~iolafes the Double leapard~~ Cruse oft~~e Frftl~ Ainer3dmel7t. See C'.c~n7mon~~~ealth v. P~n•illo, 4h8
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I~~~ass. 31$, 3?U (~Q 1 ~) (I~lr~c: 3 U(a ► is ~~3pa~aJ~riate mechal~is~n b,~~ VJ.~"i1Cl~ fi0 CI~.u) I~T1~T~ COI7~t1tUtI07]ilI11Y

~f sez~tez~ce). The Fifth A.7a~ea~c~zr~ent 1'ax•t~ids succe~~ive px~secutaox~ a~ad cuzziulati~~e ~u~ais~azrlent foi•

t1~e same offci~se, includi~~~ a. g~~°cafez' and lcsscz~ z~~cludcd affcnse. B.ro~t~ ~. Q1xio; 43~ LT,~. 1fi1, l h5

(1977j; Edge. ~~. Caiallno~~ti~je~ltlz, 4Sl ,~4~ss. 7~+; 75 (2008). Tk~e Dout~Ie JeopaxciY Clause tl7u

repr~s~i~ts a cU~~statvtac~zaal ~.}ali~y of .finalrty~ foz~ tl~c de£enda~at's be~~~~t an criminal ~z~aceedings.

Comino~at~~eaith ~~. Cuil~~ni~~~T, 466 I~Tass. X67; 470-471 (2613). See ~Iso I~1on-is ir. T~~Tatl~cl~~s, 4i5

C1,~. 237, 247 (3986} (I)~iLt3le Jeopaz~dy Clause~ratects ~ndi~~idual fi~om suffering e~nbara•as:;112ezzt,

az~ icty; aiad ez~.pc~~sc Q~'secaz~d tri~kI foz~ t3ae san~U caffexlse).

Hou~evez°, tl~e Ut~uble 3eapax•dy Clause does not pretiTent a second ~-ia1 for the same of~'es~se

rvhc;az the defezlclant seeks anti ob~azns the reversal o:~~.is i~zitial ca~avict~azz on appeal or col7aleral

i-evieu~. Price z~. Gear~ia, 3~~ U.S. 313; 325 (l 97(J); Co~nmoJ~ti~ea~t~1 v. VF'oods, ~-1~ I~~.ass. 343, 3~2-

353, cea•t. den.; 5 7 0 L1.S, ~ 1 ~ (7 X93 j {~~o dal2ble jec~t~ardy violati~~n ~~~ltere dcfe~idant s~}u~~rt de rl~r~n.

h~ial because. lie 1.~ixaas~lf chose to be trzed again iza the lope of secu~7nb acquittals tc~ xe~}~la~.e }3a~et~ious

GO11V1.CtI0l1S~. T~~ Df?s~I3I~ .T80jJST{~Ey C721150 t30~& 1'it~t i'~~I~V~ 2 aEf011CIaI1'~ ~1~OITl tI28 COl75~Cjll~IlG~S Qt'

leis volUi~tary choice to iilv~lidate his oxiginal convictioza or punis~ament. Caxmm~~i«ealth ~.

Cuz1~t~~i~1~: 466 Mass. at 471; 3ac~kscm v, Conxznonwealih, 430 Mass. 2G0, 262 {999), ce~~, den., 528

LI.S. 119a (2000}, Iix ~Lkcla a case, tl~e defezldaz~i is deemed tQ be pieced iz~ cor~tinuin~ jeopardy for

the same offense in a single ~ros~cutio7i because the cri~.~aillal proceedings have nc~t 1~un their filtl

course, Pz~ice v, Ges~r ia, 398 U.S. at 32G, Cozr.~mc~~~v~reaJtl~ v. V4~~c~ds; ~~A~ S~~ass. at 352. Sep also

Comnaanwealth v. Johnson, 42.G Mass. 617; 625 (I 998} (double jeopardy protection applies c~n1y if

there bas been sanxe event wlaicla tes~cninates the ox~ginal jeopardy). Continuing jeopardy does »ot

a}~ply once there is an acquittal, ~~~ae~hertl~at acquittal zs express ox i~1lplieci by co~7victic~n of a lessee

:~
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ineludeci ot~e~~sc «~~1C17 ~~1~ JU71r ~X~as given. a foil and fair oppo2rtiznit~~ to retut7~ a. t'Ci'QIC'C OJl fllE ~ZCc~tE`.I°

charge. Con~tr~onv,~eatth ~~, ~'i~t~roa; X68 Miss. 2U4, 228 (?OIA j; t o~~lmc~~i~~~ealt}i Z~. 7c~l~~sori, 42fi

T~~ass. 617, 625 (1998). See also Coin~nonwcalth v. N1GI-lY, 453 I~~Jays, 65~; b0~ (2009) (double

jeopardy bars netiv tz-zal if e~~id~nc~ ifs fz•st trial was legally insuf~ciezat tc~ sustai» tijerdict).

Res~nc:3~ c~oz~Eez7ds tli~t lae is euzrently zilcarcerated for a crime u:f v,~liicli lle ti~jas accuitted izi

F~iolafioi~ ofprinciptes of dr~ul~le jeopardy. He argues that byproc~ediiag in t1~e secan.d ta~ral ~vit?1

attezn~ted am~ec~ robl~eay as the pr.~ciicate f~,r fel~~~y z~~u~•der, th.e C;c~~n~x~o~a~~~ralth ir3 effect tried hi~n

t1~~rce fer tl~aa s~rae crinlc, t~yiiz~ ha~n fur the gr~Gat~7• offeazse of'felonv ~nuz~der afte~-11~: ~~~as prey=iousltr

coz~v~cted of the lesser iz~.cluded offe~rse•.z See Mozras r~. S~~:atbe~~vs; 47S C,T.S, at 244 (pi~osecutioi~ foi•

aggravated ~nuz'd~a~ lased ~zx felo~~y o~ aggravated xobbery violated Double 1'eopardy Clause ~~vher~

defendant had alrcaci}~ ~cez~ couvict.ed of aggravatc;d robbery); Con~n7on~=ealtl~ ~~. Clcrnz~~ons, 37~J

Mass, 2 35, 2~5 (1 J 1~ j (~;enet~al .rule is that douLiie jeopardy preludes jury- f'ronl considtxzng lesser

offense in a prosect~tioi~ ft,r tl~e ~=mater t~f~:ense wl~ea•e defei~dc~i~t Ilan ~~rc~vioasly l eez~ prc~secuteci !ba

the lcsscr offonse). Tit cscndc argues that by pracceding at the secoz~:d tri aI ozi t11e felon}r of attempted

arzl~ed a~obbery, the C",oii;znotawealtli placed llim ixl co~~tinui~~~ je~~~ardy v,~it11 res~~ect to ~l~e lesser

inelt~cied offense of ~rn~ed assault ~~,titl~ it;tenttc~ ro1~; ~x~aiving the ~nalit~7 c~ftl~at conviction, sueh.tl3at

his acquitkal of felony zr~uzd~r at the second trial constitutes, in effect, an accJuittal of the ~rcdicatc

felony. C~'. Ba•a~v~~ ~j. Ol~ia, 432 U,S. at ~ 65 (in conte~:t of successive pros~cutro~as, daub]e jeopaz~dy

~arazatee sel~~es ~~olicy of fiinality fc~~~ defendaiat's laenefit, protecting l~im. froth attempt to rc-liti~aie

facts undez~l~~i~~g prior. acqu.ittal). Acc~rdiragl,Y, Resende argues, priz~ciplcs of double jeopardy

`See Camz~~onvrcaltl~ v. Bcr~itez; at4 Mass. 686, E94 n.12 (203) (depez~din~ on the facts,
arn~.ed assault with intent iv rib is eyuivaleiri io atie~lapted a~~ned robbery, azid i~a tl~i~c?retacai
sense, armed assault ti~~ith zz~tent to rab xs lesser i~~cluded offezise of eve3y az-~nied ~~obbery),
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de~r~aa~d that tl~e eoxivictioya o~ ~}t•z~~ed ~lssai~It ~~ith i~~te~1i tt~ rob be vac~te~d.

~rzr.~r~~c~si, tlae ~r~u1~~ent tlxal t3~e I?ou1~Ie .I~;_c,~I?ard}+ C=lause b~a•s retria3 of the felony n~u~'der

c~~arge wztk~ attean~ted arn~c~ fobbery as the ~redi caf e f~lotly lzas alp°e.ad; ~ b~ c~~ addressed and rest~lved

ley 3ucigc ~'a.nnane iii leer Decea~aber 2~, 2014 dcisial of Resendc's zl~niior~ to dzsmi.s~ the indictrn~l~t.

Tl1is Ctruz~. perceives z~~ valid zeascm iv rep=isit that ~~~el]-zeaso~a~d deci:si.~za. See U~iited ~taies v.

Jose, 425 F,3c~ 12.37, 12 5 (9tI1 Cir, 2,G05), cent, dear., S47 LI.S. I ~JbQ (200b) (~~l~ere dei'enda»t tried

in a single prasecutir~l~ for fcloiiy~»Urcier and im~erlyin~ feln~~y~ and is c.~a~~~icted crfhotl7, aid 711urdei-

co~~victzan is z'~V~l`S~CI Q?S 3~.?~3~~~. ~U~ ~~J077y COliViCtIC111 IS J~Ut, ~rrix~c~~les cf dc~u~le,jeopardy cio ~.~ot

barretrial foz !'~lonyn~urder because jeoparc~~ is conti~~ui~ag acid court can ~racate coi~vicii~J~ on lesser

iiscluded offense if defendant is ecilvicted cif i~~urder at xetrial).

l~~~z~ther, tkais C'~urt disagrees t~~afi the ~ c~uittal of felon~~ xnt~rde~~ at t~7e seeoa~d tria3 constit~~tes

air iia~~lied ac~tiittal oi' ~rmcd robbery anc~ ther~~fiure; of the af'fenwe of ;armed ass~uli ~x~ith inte»t tc~

rc~~~. Tl~i~ Court r.annot 1~}~;ca13y c~c7nclude that in acc~uitti~~~ Resend~. Uf felt~aayz~~ttrcter, 41~~ second

juzy found izasuf~icient evidence to co~~s~ict hina o~1l~c u~~derlyizl~ fclo~~y of anx~ed assault with intc~t

to roU or ~tlaer~~~ise fou7aa him not guilty of that crili~c:. Cf: t;on~rnozi~vealt}a v. GarJino, 449 ~'Iass. 71,

?7 (20)07) (court ~vi.11 z~ot imply acquittal ua~Iess convietic~n of one c~~ime .lo~rcally excludes wilt off'

a~afltla.ez~ cz~izne; az~d jury's ~uilure to check l~o~ fc~r feloza}~ murder aftex checkiz~~ baxcs for

~>1~emeditatio~ ai~zd e~tz•e~71e aU~ocity and cruelty was ~~ot acquittal of felony ~7~urder ~~,rvzch barred

t'etrial 01~ tll~tt. thec~nr}, There ire any numt~er of factors unrelated tc~ a clefendaa~f's actual wilt that

might c~zive air ~ct~uitl~l, iaacludang ~~ass~on oz• pzeludzce, co~iapt~o~r!ise, oz• mistake. Sep;

Ca~~a1~~o~wealtll v, Medei~•os; 45f Mass. 52, S"t (2010) {incor~siste77t ~t~ex•dicts, one of which is

acquittal; does not render guilty ve~•dict e~~z~oz~eous even if ine~~lsistenc~~ suggest, nassil~iii~y cff

C•~
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ca~»~~rcmise b}° juiy}. "~"lre itaterests o~",j~.tstice are• Jiot ser~~ed t~~~ eni.ry cif an acquittal by accident ~r

::u7apositic>n." E.-;~~rrrn~i~~c~✓e~tlrh v. C;arlinc~; 4~9 A9~ss. ai~ frig. ~z,i: al5t~ .Tones v. Tholt1~}s, a~u1 U.S. 7G,

3S7 {l ~~°,~ (Double ,leo~~~rdy Clause does naf exist to pxovidc u7zji~stificd t~~i~~clf~71 to cirtealdant),

Accur~-?rn~l~~, the ti~st,juzy's ~r~rdict lincii77~ IZcs~ilcie guilty of arn~.e.d assault with in~.ent to rab ttlust

staid.

~aa~:~~~c~~~~~ea~t.~~'~ ~cz~e~~~~c~ h~~otir~n ~a I~eit~st~Ee C'c~n~c~ictiotr ~'c~r ~.r~t~ed H~r~~e ~nv~~io~~

~h~ Cc~i~~rnoi~u-c.xilth uti:~ rez~et~rcc3 ats i~~oti.c~n to rci~ast<~tc Kcser~de's conviciic~~ fQr armed

l~orae inr~asiaxY; r~rhi~.h ~uas dismissed as duplicative of the iYlitial felony intirder ec?nviction. The

c.~uri nlay rzt~i. vacate tl~e dismissal t~f a criminal cumplai7~t aaZd reiz~staie the c~~ar~e if to da so «could

vic~l~ie~ priisc;i~,lc~s of Bauble jec~~,aa~dv. C`az~atnoi~ti~~e~sltla v. A1r~z•ich, 2l I~TasS. Asap. C~. 221, 22~-227

(] 4~~ j, rev. dei1., 3~~ ~1a~s. 2105 ~ 1 ~~ri j: ltesrnde contcl~d~ t17 ~t tl~e ciisniis al ~fth~. ari~~ed hc~rne

inv<<sic~Y~ ii~c#ierxi~ez~t i~ol~owia~b tI1~ file<t tri;il tern~ia~ated lais jec~~ardy ~~z~ that c~ffelase, t~lhicl~ cai~z~t~t

berevi~red~o~lot~~ingllisacquittaloffeloi~}rnau~~deratil~eseca~~dtrial. Ho~~~evez-,tl~eCc~mnionw~alti3

argues tlxat tt7e. armed 1~om~. invasion cc~rivietion ti~>as revir7~:d Ley operatic?i7 cif 3av,7 when tl~.is Gour-t

v3eatG~i the felcz~~~~ xZ~az'der' co~7victi~~z~, such that Reset~~e i•emaiixec3 in eoaltiiauiz~g,jeopardy on tl~ai

ch~ir,~e.

As nateci Icy t~l1e Gom~nonv,~~e~Iil~, the ~~u~,~ei~le Judicial Court l~~s recognized a variety ui

circut7asta~~ces zn which rei~zstatement of a ~ais~nissed indictn~eni does ljot violate doul~lc jeopardy

principles. fee Caia7~~zox7wealtli ~~. 'S~'ood, 46~ Mass, 2f>C~, 295 {2014) (a~-~ned rabbeiy co~lviciron

ttisn~issed. as duplicati~~e of felo7ly murder convicfiion properly reinst~t~d where rt «~a~ r.~ot izX fiact

dlrplicarive b~.cause jury also convicted c~zi extrGn~c crueli:y or atr~c~it~-); Comn~onvrealth v. Ro1litls,
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j5q ~.~ass. (=~3£~, C,32.-633 (T9CQ) (disfrict. at~orn~,~~ none ~~t-c~ssrt~ fir.tt de~rec anuz-der c}~arge v~>her~

def~;ndaiif ~~Ied gL~i1t Y t~ sc:r.c,~id tie~;r~~ ~7~tlyder, i~ui. ~~~I~e~~i c3t.fend:iI]71~J1'tI~(~l'~V,~ f~is ~,le~, lirsi de~,reE

z~zu~~der ~Ilaz~ge ~n•~~i~ea•]}~ z•eia~st:~.t~~, ,j~•ap~~~~3Zr 3~~~.~ ~~e~t ~tt~tclled l~c~~u~c X30 ,jury i~izpar~eled). C:f.

~`~~~nin~nu~~tilil7 v. Tlaers•ien; ?~3 h9ass. 525, S3'~ (l~~l;) {dcu~le jeopardy did not bar

Cnrn~n<~n~~-~alrh from a~~caIi~~; t~°i~~l cot7rt's eiltr~T of re:quiz~eci ~'indii~~ of not guiliy fullc~~~~in~ juzy

~~rrdict ceix~victiJ~g czefea.~datit; junr ~~e;r~dict prc~~erly rcil~st~.tod u%l~er~ ia•i~l court erred).

i'h~ re>Ltit of Resencie's successful t~~t~tian tai• n ne~~~ trial ail the feloi~~' mu7-cie►- el~arge ~~~as

that }ie. rerz~aii~cci ~i~ uu~itis~uii~~ j~c}~sar-ciy can l~j;~tli tl7e »~uz'dei• and tI-~~ lesser f~lorly~ changes of ~~Jhicl:

he was riot aequit~ed i,~nti7 the resolution of the sacand trial. See United ~t3tes ~~. Tose, 425 ~.3d 1237,

1244-12.45 {9th Cii~. Zi)45~, cert. de~~,, S47 t.J,S. 1Q60 {2GOf} (defendant ~e7nai~~s iz~ continuing

j~o}3a7•t~}~ ~~1~ sa»1e offense ~~~Isere his f~°lon~F t)lUl'i~~i' COI"iVlCt701'l is x•c~~e~•~e~1 on a~~}~cal but 11a

uY~c~er?yi?it~ felatl}~ ct3n~~ictiu7a is plot). The ~rinciplc afic~l~.tiai~i~7g jeo~~~l~ci}=rests c~i~ tlic #t~terest~ ~~f

fairnc~s 1c~ snci~ty~; lack r>f fin~lit; , ~~~7d litnitcd v,~~iver. Trice ~c~. Geo~~~Yi~~; 3~~; IJ, S. ui 326 i~.4. Ozle~:

Resencic~ uIecfed fo seek a net~l trial for f~lon~r n7uz•de~•, S~~ OOt]I~ riOL X7~'V~ I~B~1~VCt~ ~~70t t~X~ pT10a'

disr~zissaZ of tlxe armed Dome izi~Jasion conviction as c~uplicati~~e of the ~racated feloi7y inuider

cc~i~~~iciion eras a f naI xe.r-n-~iz7ation of the prc~secrxtic~~7 oft~at chai•~.~. C~. (~ n~7~yz7~n~x~ealth v. Lain Hue

Tc~; 331 1Vlass. ~C~1, 311 (1984) (~oul~l~: Je.aparc~y Clause does azot a~~cessarily pr~vcnt retrial

follo~uii~g dismissal of i~adictt3~ent after jeo~3ardy has att.~el~ed, ~~=here dismissal is ~~c~t a. finding of

acquittal); Cain~non~~~ealt~h Z~. Aldrich, 21 ~~tass. ,app. Ct. at 225-2~,? (vacati~~g dismissal of

iiidiciinunt slier ca~1~~a~.tiasl but vefaze sent~l~cingn~~i~arred bydouble jeopardy where dismissal eras

caused by ~?~osectator's stated intent to proceed in Superior G~~r~ ar1c1 defendant c~~~ld not hive

reasonably t~clieved that dismissal ~x>as ~x~al dis~~n,~itic~n c>f charge}.
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Tire zi~ri~ed l~o~i~e i~~vit icon cc~n~rictinxa i l~t~ Icsn~er ciu~7Iicati't~e l~~-c~~case ~~esei~cie ulfzinatct~,

~~~~s ~ci~ui~ic:c~ vi feJu?i~r rnurd~3•. Ti1~ ~~ea u~:~erl}rind the Dc~tib~e. Jeopardy Clause is tiler "t:he Sfat~

i~~itk~ all zis resottrcrs a~ii3 ~;o~~~e~• s17~ulci ~ac~i ~e allc.~l,~eci to n~alcc r.-epe~ted aiten7~~fs to convict an

indi~~fcit~al for a~x alJe~eci offense, tl~e~ c~_hy ~;t~t~iectin~ 11i3z7 t~~ e.zr;bart~asstige3~ii, expezlse, <4nci ~-~rde~l and

compelTii~g him ~a li~rc in a ~,oz~tinuii~; state ~f an~tiet}~ a~ld insecurit~~, as ~~vell as ei~l3aiacin~ tl~e

possibility that ev~ri il~ougl~ i21z1ocentl~e ~I~aybe fot~~.7d gt:iit:y," ta-recn v. Y_Jniied ;~tltes, 35 ~ 1.1,x.1 ~4,

7 87-I f~$ (l X57). RE.iri~~i~~fi?i~ tlic~ Ies~er cf t~~~c~ e.c~nvictioi~s fay- the :~ani~ crirnir~al conduct c~~es not

ztnplieate thLs~; co~lcern~ ~}at~.e7•e the Iessei• ccrn~~iei:ioi~ ~~~~s c~ri~iilal]}~ ilisrt~iscecf oi: ~oul~le jec~~~irdy

groui~c~s and ~}ie greater• cant ictton is re~~ersed are ap~~e~1 or col~lafieral re~~rie~~v on grounds unrelated

to tl~e sufficiency of tl~e ~~°i~ence.3 See. ktitlecl c v. U~~aitcd Mates, 517 L)~.5. ~9~; 30C~ (199fi~

(encioz-sing court's ~bilit}rtC3 L'.Jl~Bt' VC'l~diet on lesser' ir~eluded offe.~7sc fcliic~~~'IJI~', Teti E'd`S~~ Cr~COI]1'iC-r1Q73.

~7#'~•e.~=te~~ r~f'fen~~ ~~n ~t•ai~.YCis ~r eciir~g <sz7ly t1~L greater o1ie~~s;.); lJ~iii~d 5talc,s v. lose, 42S r.3~ gat

12~'~ (ti~~l~en f4.l~n;' mtu•dci• 4~n~~ictitn is rt.~~~.s~sed, lc:~ser i~i~~lu~ed felaa~~~ co?Z~riatioi. is iii Mfr"ect

rei~~stat~d, but it~defeiadant: is co~l~~icted of felony xl~uz~der upaiz rei~-ial, COFIVIC$1(7X3 Qf f~'1~1• IIIYC~~P~yi77~

felony nnist lie vac:µted). Seep also State v. T~riler, 23a P,3d 461, 46~-466 («Tasl~. 2.010) (colIectii7~

cased.

Under t7ie circuiiistances of this case, l~esende is not sur~ect to m~~ltiple ~:xoscci~tio~~~ ai•

mt2li.zple ~sxanisl~rnelit fRr the sa~~7e e~~fense. ~if:~~iV1I]~ tl~e dTTI1CC~ ~1UITT~ 1~1'V<iSl{3I] CUIIYICt1UT1 CIO~S 1201

~-ielai.e the Dr~ut~le Jeopard}~Clat~se because it does nt~t gi~~ e the Ct~1r~~nonweUlil~ ai,othei~ opportunity

=Tl~e ac~~uitt~l of fe]oa7y murder at #I~e second tzial was not. a~~ acquittal of armed Z~c~me
irlvasit~n ~ecat~~e tl~~e ele~riez~ts ~I'tllat felimy i~eY~er reached t.11~ jury.:~udge HaI~~ cniered a
required fir~dirz~ of i~ot~ ~uilt~~ on that tl~eoryY of felony rnurdei• r~lue icy the t:;c~nar7~onu~ealtll's
inabiiity t~ prone an indcpendeilt f~loi~ious assault, not its inaLilih,~ to prove file ~leme~its of tl~e
wlderlyirg felony.

9
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ea z1~ar,~h~~l its resau~~~es to ~~•o~~e tlZat crirj~.e a~;arl.sr l~e.sende; r~,t~~.er•; it ~~~.exel;~ zeix~ctates tl.~.e jury's

o~~i~xiaaJ ~~3iJt~l ~-~z~dict ~c~r~ ~ea~fez~r.~.ng. 7'he fact that T~tetie~~de ~~~as z~e-~~rc~secuCed aald acyt~ittecl ~~l'

felcr~i,J zjaurder based c,~l a~~t»ed l~.o.s~e. invasiQS~ does nct cha~~rc the a~~alysis because that re-i~:iaJ

occuzxed ~t the defez~c~az~t's behest. ,See Unire~i Stites v. Sort, 437 U.S, 82, ~~ (1978) {defer~da~t

wla.c~ )gas ve~~ciiat sit wide jl~.av be vied a~~eu7 u~~oa~ tl7e~ sa~~ac; indictrx~es~t caz- up~a~~ ai~oiher i~adictn~Gnt

for't~~e saire c,ffez~sc of wl;icli la~h~d bue~~ convicted), Ua:ited Slates ~~.:I ase, 425 ~'.3d at 1247-J.24~

{de~'endacit~~~az~ai~.~s i.n conti~~uxn~ jeopaz•dy t~jl~e~'ek~is felo~.~ya~xurde~~ cc~~»-i~ti~n is a~~tiersec~ ~i~ a~~peal,

az~d <<acate~ci 3es~ez• i~it~uded :~el~,,~y cu~i;Ticiioi3 zi,~~y ae 7'v31'1St2~('•L~~. ACC:UJ'i~lli~I~, t~~is Court ~~~ill

reiustatc #.l:e aYx~led ~ZOrne invasion eoza~rzctxoza.

I~ or t~~~• foz~e~oiz~~ re~soz~s, i. is ~~eret3y E~~d.11~;k~ + ~.3 that tlae Ue~eladant's 1~!fc~ti~z~ Foa~ release.

~'r~zn ~.Tr~3av,~fu] ~~est~•ai~at be ~JEJ~'~~~). It is fu~-(llez~ C)Rt~.~:IZ~t,~? tl~~tt tlae C:cri~~~~~ot3we:altl~'s

Rene~a~led N1oti~ia to Reinsi,ate ikxe Defendant's Cotaviction ror Armed 1-iome Invasion be

r~L~C~~'1%L~.

T.~AT~~: June ~f , 24l 5
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